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What does your community 
think your bank?” 


your bank being operated with sincere 
desire serve your community, your policies 
are fair, equitable, and understood, your service 
charges reasonable, properly inaugurated, and fully 
explained, your officers and employes efficient, 
courteous and friendly, your interest the better- 
ment your customers and the community active 
and demonstrated, your bank has public relations 


problems.” 


matter what your answer you will find many 
valuable and practical suggestions this new book— 


Practical Public Relations 
Banking 


WILLIAM DUNN 
Vice President 
B. M. BEHRENDS BANK, JUNEAU, ALASKA 


HIS book covers completely the subject 

public relations. not re-hash 

lot other books the subject 
but original contribution based 
original research and experience the 
part the author. 

outlines complete program which 
adopted and consistently followed 
any bank, large small, 
doubtedly produce valuable results. 

and intermittent public 
lations efforts are worse than useless for 
inevitably such efforts come represent 
action and reaction. intense period 
goodwill-building only serves empha- 
size the lack this action when ceases. 

what bank and does day-in and 
day-out that determines its public relations, 
not what says. 

This book points the way adopting 
consistent policy sincere service the 
community and bringing this policy 


continuously the favorable attention 
the public. 

bank executive with real regard 
for the status his bank the commu- 
nity can afford not read and study this 
valuable book. 


Mail This Handy Coupon Today 


Bankers Publishing Company 
465 Main St., Cambridge 42, Mass. 


Send copy Practical Public Relations 
Banking. If it meets with my approval | will 
mail you $4.00 within five days. Otherwise 
may return within five days and pay nothing. 
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COST ACCOUNTING 


Prepared Committee the Denver 
Conference the National Association 
Bank Auditors and 
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This new manual the result studies 
made the Denver Conference the 
NABAC. fills long-felt need for cost 
accounting procedures that can em- 
ployed banks all sizes enabling them 
make intelligent comparisons with one 
another. All operations are illustrated 
exhibits with cost accounting figures set 
them. 
Part one deals with departmental income 
and cost determination while part two 
concerned with transaction cost determi- 
nation. 
The adaptability the system proposed 
makes this book genuinely useful all 
banks both large and small. 


PRICE $4.00 DELIVERED 


BANKERS PUBLISHING COMPANY 


465 Main Street, Cambridge, Massachusetts 
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Exculpation Contracts Stop-Payment 
Orders 


Ira Levy 


Reprinted with the permission the Editor the Rutgers Law Review, 
New Brunswick, 


settled that bank’s relation its depositor that debtor- 
creditor,! and that has the obligation disburse funds conformity 
with the customer’s The drawing check creates the drawee 
duty and power discharging, pro tanto, the drawee’s debt the 
drawer paying the sum called for the The making the 
check does not itself operate assignment the depositor’s 
although, before Sec. 189° the Uniform Negotiable Instru- 
ments Law was enacted, several states regarded such. Since this 


Passaic Nat. Bank Trust Co., 114 341, 344, 176 Atl. 339 (1935); 
Alexiou Bridgeport People’s Saving Bank, 110 Conn. 397, 148 Atl. 374 (1930); 
Prudential Trust Co.’s Assignment, 223 Pa. 409, Atl. 798 (1909); State Grills, 
70, Atl. 281 (1912); Perth Amboy Gas Light Co. Middlesex County Bank, 
NJ. Eq. 84, Atl. 704 (Ch. 1900); Campbell Watson, Eq. 396, Atl. 
120 (Ch. 1901); People’s Bank Trust Co. Tufts, N.J.L. 380, Atl. 792 (Sup. Ct. 
1896); Maurello Broadway Bank Trust Co. Paterson, 114 NJ.L. 167, 176 Atl. 
(1935); Jacobson Slaughter, 117 Eq. 249, 175 Atl. 278 (Ch. 1934); People’s 
Trust Guaranty Co. Hackensack Genden, 119 N.J. Eq. 249, 182 Atl. (Ch.), 
aff'd, 121 NJ. Eq. 54, 187 Atl. (Ct. Err. App. 1936); Hewitt First Nat. Bank, 
113 Tex. 100, 252 S.W. 161 (1923). 


Passaic Nat. Bank Trust, supra Harter Mechanics’ Nat. Bank, 
N.J.L. 578, Atl. 715, Am. St. Rep. 224 (1899); John Will, Inc. Citizens’ Nat. 
Bank Netcong, 125 546, A.2d 804 (1940); Speroff First Central Trust Co., 
149 Ohio St. 415, 119 (Sup. Ct. 1948). 


Williamson’s Will, 264 App. Div., 615, 1016 (1942), appeal denied, 
264 App. Div. 957, 441 (1942); Florence Mining Co. Brown, 124 US. 
(1888); Hewitt First Nat. Bank, Creveling al. Bloomsbury Nat. Bank, 
255 (Sup. Ct. 1884); Polotsky Artesan’s Sav. Bank, Harr. 142, 188 
Atl. (Del. Sup. Ct. 1986); See Am. Jur. N.J. Rev. 7:4-6. 


assignment any part the funds the credit the drawer with the bank, and 
the bank not liable the holder, unless and until accepts certifies the check. 
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order pay merely executory® and created voluntary act, 
capable act the party who brought the relationship 
into being. 

Before the adoption the N.I.L., payment those states where 
check was regarded assignment could not stopped once the 
instrument was the hands bona fide Now held that 
payment may stopped any time before the bank has obligated 
itself pay acceptance certification; but such stop order puts 
duty the drawee bank received after payment the holder, 


bank receiving timely notice from depositor stop payment 
outstanding check under obligation respect The require- 
ments this notice vary jurisdiction, and are governed statute 
many That the right drawer stop payment 
recognized New Jersey evidenced statute and judicial de- 

the common law, banks were held act their peril making 
disbursements after stop-payment order was bank 
paid stopped check was placed very disadvantageous position. 
the one hand risked losing the entire amount since would not 


398 (6th ed. 1928). 


TN. supra. 


Gage Hotel Union Nat. Bank, 171 531, N.E. 420, 477 (1898); Loan 
Savings Bank Farmers’ and Merchants’ Bank, S.C. 210, S.E. 364 (1906). 


First Nat. Bank Portage Wisconsin Nat. Bank Watertown, 210 Wisc. 246 
N.W. accord, Steiner Germantown Trust Co., 104 Pa. Super 158 Atl. 

Steward Western Union Tele. Co., Ga. App. 532, S.E.2d (1952); Bohlig 
First Nat. Bank Wadena, N.W.2d (1952). Not only this right, but notice 
stop payment may conveyed any officer employee bank authorized receive 
it, and may delivered him after banking hours when not the bank. 
Hunsberger Nat. Bank Schwenksville, Montg. 160 (1940); Guild 
Eastern Trust Banking Co., 122 Me. 514, 121 Atl. (1923); Huffman Farmers’ 
Nat. Bank Cross Plains, 753 (Tex. Civ. App. 1928); Odle Barnesetal, 
S.W.2d 577 (Tex. Civ. App. 1927); See Brannan’s Instruments Law 
189 (4th ed.); C.J. 429; Watson Merchants Manuf. Bank, Misc. 
104 (Sup. Ct. 1933). 

Rev. Stat. 17:9A-225. New Jersey certified checks may not stopped. Other 
checks may stopped oral notice good for one full business day following the day 
received. written order may then executed for three months and may 
renewed. 


Thompson Killheffer, 489, 125 Atl. (1924); Steiner Germantown 
Trust Co., supra 


Here the theory being that there assignment funds, pro tanto, check 
(see discussion supra). See: American Defense Society Sherman Nat. Bank, 225 N.Y. 
506, 122 N.E. 695 (1919); Florence Mining Co. Brown, 124 U.S. (1888); Elliot 
Worcester Trust Co., 189 Mass. 542, N.E. 944 (1905); Pease Dwyer State Nat. 
Bank, 114 Tenn. S.W. 172 (1905); See 398 (5th 
ed. 1928). 
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able either charge the drawer’s recover back from the 
the same time, paying the check the bank might 
responsible damages the drawer for slander (because 
they paid, they may have depleted the drawer’s funds, and the drawer 
might later have drawn second check reliance his stop payment 
order, which would dishonored for lack if, assuming the 
same above, the drawer should prosecuted under bad check law, 
and damages should This latter has become more dangerous 
bad check laws have come into more common use. 


view their tenuous position, banks have resorted release 
clauses protect themselves against responsibility for failure obey 
stop-payment orders. The problem then arises whether not such 
clauses are the first instance must decided whether 
not contract has been created, when the depositor signs the release 
clause. Secondly, will such contract enforced? This latter question 
may couched terms the public policy involved one’s right 
exculpation contract from one’s own fault. 


CREATION CONTRACT 


Exculpatory clauses similar those under discussion have been in- 
validated lacking the elements binding contract. Some tribunals 
have held that there was “meeting the minds” where depositor 
did not read did not know the Yet this objection seems 
unsound when considered light the general rule contracts that, 
the absence fraud, will presumed that person who volun- 
tarily executed document knew the contents and that read, under- 
stood and assented its 


There are several theories holding the drawer liable: quasi-contract for unjust 
enrichment, subrogation, treating the bank holder. But each may met 
suitable objections. For case reflecting the conflicting opinions see Trimming 
Co. Garfield Nat. Bank, 127 Misc. 27, 215 N.Y. Supp. 269 (Sup. Ct. 1926). See 
Harv. Rev. 110 (1940); Rev. 235 (1926). For case allowing subro- 
gation behalf paying teller against the drawer: Usher Tucker, 217 Mass. 
441, 443, 105 N.E. 360 (1914). 

Nat. Bank New Jersey Berrall, N.J.L. 757, Atl. 189 (Ct. Err. App. 1904). 
Contra: Nat. Loan Exchange Bank Lackovitch, 131 S.C. 432, 128 S.E. (1924). 
(5th ed. 1928). 

Damages would those arising from injuries reputation and mental sufferings. 
damages for false imprisonment were allowed Hartford All Day Night Bank, 
150 Pac. 356 (Cal. 1915). 

See Paton’s pp. 3474-5 (1944) for the suggested standard form. 

Angeles Inv. Co. Home Savings Bank, 180 Cal. 601, 182 Pac. 293 (1919). 
Contra: Contracts 257 (rev. ed. 1936); Fonseca Cunard Steamship 
Co., 153 Mass. N.E. 665, L.R.A. 840 (1891). Compare Peter Kero, Inc. 
Terminal Construction Corp., N.J. 361, 368, A.2d 814 (1951), with Demarest 
Palisades Realty Amusement Co., 101 66, 72, 127 Atl. 536, A.L.R. 352 (1925). 
Rawlins Trevethan, 189 N.J. Eq. 226, 228, A.2d 852 (Ch. 1947); Ruben Jelin, 
N.J. Eq. 299, 305, 276 (Ch. 1942); Christie Labor, 116 N.J.L. 23, 181 
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These agreements have also been invalidated because lack 
consideration. would seem that release common law liability 
would require consideration moving the depositor order make 
binding. Under this theory there consideration for release 
executed after the account opened since the drawer uncertified 
check can revoke his order for the payment same any time before 
the bank not pay. the stipulation agreed upon when the deposit 
opened would seem that the bank’s undertaking repay and service 
the account the consideration for it, and the question should not arise. 
Nevertheless the courts have held that there was consideration, al- 
though the release was the original contract 


Some authorities avoid the question consideration interpreting 
the release clause voluntary limit the depositor the exercise 
his power stop But, orthodox contract rules, there 
does not seem any consideration where the stipulation made 
subsequent the establishment the account since consideration must 
actually bargained for the exchange for the However, 
contrary result was reached Tremont Trust Co. where 
the court said: 


The consideration held spring from the mercantile rela- 


tion the parties and the reciprocal rights and obligations which 
the law attaches that relation, and was held immaterial, 
the absence fraud, that the drawer did not read such 
stipulation where was printed card which signed the 
time ordered payment stopped. 


Thus consideration has been said stem from the mercantile rela- 
tions the parties. Exactly what the mercantile relation not re- 
vealed careful search either the decision cited elsewhere. 


Gaita Windsor the court upheld stipulation that 
the bank should pay through inadvertence oversight, would not 


Atl. 312 (Sup. Ct. See also Tremont Trust Co. Burack, 235 Mass. $98, 126 
782, A.L.R. 1067 (1920), Rev. 274 (1927) where the court said the 
absence fraud the defendant assumed have assented all the provisions the 
contract and bound its terms. See Fonseca Cunard Steamship Co., supra 19. 
This seems the most valid the several objections because absolute obligation 
stop payment based contract implied from the usual course the banking business. 
See Elder Franklin Nat. Bank, Misc. 716, N.Y. Supp. 576 (1899); Rheinhardt 
Clifton-Passaic Nat. Bank Trust Co., infra; ns. 42, 48, infra. 

Levine Bank United States, 182 Misc. 180, 229 N.Y. Supp. 108 (1928). The 
court said there was consideration despite the fact that the stipulation was the 
passbook. 

See Harv. Rev. 1224 (1949); Provision stop-payment order form exonerating 
bank for paying stopped check invalid. 

Contracts 18. 

Tremont Trust Co. Burack, supra 20. 

Gaita Windsor Bank, 251 N.Y. 152, 167 N.E. (1929). 


fi 
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held responsible. Consideration was found forbearance cancel the 
account. Similar stipulations were upheld subsequent New York 
these cases binding contract found but the problem 
consideration was 


has also been stated that consideration not necessary give 
effect release The argument has been advanced that 
would perhaps more logical regard the release gift from the 
depositor the bank for which consideration Further- 
more has been observed that consideration not necessary there 
nothing contractual nature involved. The depositor may order 
the bank not pay, but wishes give less extensive order than 
privileged give, there seems reason why consideration 
needed bind him that This has even been termed 
waiver. waiver legal right requires clear, unequivocal and 
decisive act the party showing such purpose. must supported 
agreement founded valuable When depositor 
signs stop payment order, might considered such clear, un- 
equivocal and decisive act his part, showing purpose relieve the 
defendant bank the consequences its acts committed through inad- 
vertence, accident oversight. The depositor may said have 
intentionally waived legal right. But examining our definition, the 
waiver requires valuable consideration. This seems lacking. 
waiver, further, voluntary relinquishment known and 
willingness refrain from enforcing those would follow 
then that this concept not available where depositor did not actually 
know his right. 

However, such release may grounded estoppel. When the 
depositor signs the stop-payment order containing the exculpatory clause 
may said show intention forego his legal right. The de- 
positor has two courses open him. could have refused sign, 
tendering instead stop payment order containing exculpatory clause, 


Edwards Nat. City Bank N.Y., 150 Misc. 269 N.Y. Supp. 637 (1934); Chase 
Nat. Bank Battat, 297 N.Y. 185, N.E.2d 465 (1947); Cortillion Fabrics Corp. 
Nat. Safety Bank Trust Co., 193 Misc. 741, N.Y. Supp.2d 880 (1948). 


Martinez Nat. City Bank, Supp. 545 (D.C. Puerto Rico 1948); accord, 
Hodnick Fidelity Trust Co., Ind. App. 342, 183 N.E. 488 (1932). 


Jersey City North Jersey Street Ry., 72, 74, Atl. 609 (Sup. Ct. 1909). 
807 Rev. 186 commenting the Hodnick case, supra 28. 

Rev. (1933) commenting the Hodnick case, supra 28. 

Aron Rialto Realty Co., 100 Eq. 513, 136 Atl. (Ch. 1927), 102 NJ. 
Eq. 140 Atl. 918 (Ct. Err. App. 


89, 112 Atl. $24 (1920); Lewis Phoenix Mut. Life Ins. Co., 
(1876) First National Bank Hartford Life Annuity Ins. Co., Conn. (1877). 


Maxwell Dirigo Mut. Fire Ins. Co., 117 Me. 481, 104 Atl. 812 (1918). 
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could sign the order the form presented. The bank could then 
either accept unqualified order, could close the account 
tendered unqualified stop payment order. When the depositor 
signed, the bank felt protected and took steps protect its interest. 
Hence the depositor might considered estopped from disputing the 
validity the exculpatory clause. estoppel precludes one from 
taking position inconsistent with that previously assumed him, and 
intended influence the conduct another, such change position 
would effect unjust result the The estoppel has been 
predicated promises assurances future conduct. may arise 
from promise, even without consideration, reliance was 
Yet does not seem that such reliance intended depositor, and 
especially where the exculpatory clause has not been communicated. 
The doctrine estoppel depends upon the true intent the 
For estoppel the acts should expressly designed influence the con- 
duct difficult see where depositor’s act intended 
designed influence the conduct bank when public policy, 
will see, binds the bank to, least, the exercise reasonable care. 
Furthermore, there act concealment, nor any 
The doctrine estoppel should not implied, unless given case all 
the elements essential create such estoppel The purpose 
estoppel prevent fraud and view the above dis- 
cussion difficult see where either waiver estoppel could 
found. This would not true, however, depositor knew that 
was privileged give unqualified order. Whether not estoppel 
exists will the facts each particular case. 


The authority holding that exculpation clauses are not supported 
consideration and therefore void, equal, not greater, weight. Since 
the drawer uncertified check can revoke his order for payment 
any time before acceptance, certification, consideration seems 
present for release clause. Applying this principle release 
clause, which was contained the passbook, the court held one con- 
troversy that such stipulation would amount change the 
contractual relationship between the parties virtue which the 
drawer surrendered certain rights. Hence there detriment the 


New Jersey Suburban Water Co. Harrison, 122 N.J.L. 189, 628 
See Equity 804 pp. 188, 189 (5th ed. 1941). 


Condit Bigelow, 107 (1894). 

Bank Wilmington Wallaston, Har. (Del. 1840). 

See Henderson Plymouth Oil Co., Del. Ch. 231, Atl. 140 (1926). 
Rogers Portland St. Ry., 100 Me. 86, Atl. (1905). 

Freeman al. Conover, N.J.L. 89, 112 Atl. 324 (1920). 
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drawer, but benefit. The stipulation was declared void for lack 

the recent New Jersey case Reinhardt Clifton Passaic Na- 
tional Bank Trust the Appellate Division the Superior Court 
found that release clause exacted the defendant condition 
stopping payment check was without consideration and therefore 
not binding the depositor. Here the parties entered into their debtor- 
creditor relation without any suggestion release court 
stated the following: 


Consequently, the defendant came under contractual obliga- 
tion disburse only according the plaintiff’s order and 
follow her timely instruction the event she desired stop pay- 
ment outstanding check. The defendant’s only real 
undertaking, which might advanced consideration for the 
release clause, was what was already under clear obliga- 
tion do; the established rule our state that did not con- 
stitute legal 


The court found that the subject cancellation was never mentioned 
and presumably was not considered. Admittedly this case the sug- 
gested consideration was never bargained for the exchange for the 

another case, support was given the view that element that 
concededly had not previously existed the relationship the parties 
was created the release The drawer received benefit 
signing the release clause, hence the court found that the stipulation 
was unsupported consideration and therefore invalid. other liti- 
the stop-payment order indicated that the depositor was making 
request for non-payment act courtesy. The court found the 
stipulation void, relying first public policy, and then saying: 


bounden duty bank when notified stop payment, 
use all reasonable efforts comply. doing what 
bound do, and not matter courtesy. 


Since required it, there could consideration given for 


Tradesmens Nat. Bank, 135 Conn. 326, A.2d (1949); accord, 
Michaels First Nat. Bank Scranton, Lack. Jur. 181 (Pa. 1949); LJ. 
499 (1950); US.L. (1949). 

4316 N.J. Super. 480, 741 (App. Div. 1951). 

Id. citing Levine Blumenthal, 117 23, 186 Atl. 457 (Sup. Ct. 1936). 


48, supra, citing Restatement, Calimita Tradesmens 
Nat. Bank, supra 42. 


Speroff First Central Trust Co., 149 Ohio St. 415, N.E.2d 119 (Sup. Ct. 1948). 
Hiroshima Bank Italy, Cal. App. 248 Pac. 947 (1926). 
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the release clause. The last case has been since reaffirmed other 

Similar reasoning was advanced Levine Bank United 
despite the fact that the stipulation was the passbook. The court 
found that the bank was legally bound stop the payment anyway, 
therefore there was consideration for the exaction release 
condition precedent accepting such stop order. case this 
type where the release part the original contract, the reasoning 
the court hard accept, even though lack consideration 
stipulation demanded subsequently the deposit contract can de- 
fended. customer contracts with the bank that will stop payment 
only his own risk, the bank will accept his money and pay his 
checks, there seems consideration. More likely the court’s real 
reason declaring such release clause void may found its con- 
cept public policy, although the ostensible reason for invalidating the 
agreement lack consideration. The release here was attempt 
exculpate the bank from all negligence, which the court felt too ex- 
tensive. This case the only reported case where consideration 
found lacking when the stipulation was the original deposit contract. 
This fact may considered indicative point out that where the 
stipulation agreed upon part the original contract the problem 
does not arise, most depositors probably consider binding. The 
Levine case may considered overruled, this point, subsequent 
decisions the same 


The court’s hostility stipulation releasing contracting party 
from liability advance, and regardless the exercise care, has been 
gradually given expression terms “public policy.” early litiga- 
tion the courts did not deal squarely with the question public policy 
per when discussing the validity release clauses. The courts talked 
around the public policy question early resolving the problem into 
one construction. This demonstrated litigation involving the 


further agreed that the bank shall not responsible for 
the execution order stop payment check previously 


Grisinger Golden State Bank Long Beach Cal. App. 443, 268 Pac. 425 (1928). 
Levine Bank United States, 182 Misc. 229 N.Y. Supp. 108 (1928). 
26, 27, supra. The overruling the Levine case (see supra) implication, 


and must strictly limited the consideration problem. The public poli 
the decision still New York law. public policy section 


Elder Franklin Nat. Bank, swpra 21. The same process interpretatio 
adopted Appleby Erie County Savings Bank, N.Y. (1875). 


1)! 
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drawn; and that the bank will endeavor execute such orders, 
but that liability shall created failure so.... 


When the check was paid after the stop-order, the bank was held 
liable. Stated the court: 


Every presumption against intention contract for im- 
munity not exercising ordinary diligence the transaction 
any business, and hence the general rule that the contracts will 
not construed, unless expressed unequivoca] terms. 


effect the court found that such agreement did not stipulate 
that case failure observe the stop order, the bank should escape 
liability, but that the bank invited the assent its depositors the 
engagement agreeing that would endeavor execute such orders. 
This means that the bank should not liable good faith paid the 
check, unless failed fulfill its agreement endeavor comply with 
the depositor’s direction. The promise make such endeavor im- 
ported the exercise least ordinary care, which was not found. 

Where the public policy question has been squarely faced, the courts 
have divided. According some authorities the common law liability 
the bank for paying check disregard the countermanding order 
may limited contract. Under this view stipulation releasing 
the bank from liability for paying result inadvertence accident 
constitutes valid contract. Such case the New York decision 
Gaita Windsor which was said that the common law 
liability regard specific transaction may limited, provided the 
limitation has the assent the depositor. this situation the clearly 
expressed intention the parties will prevail, and the rule freedom 
contract will similar view was expressed the 
Massachusetts Court Tremont Trust Co. where the 
court stated that could not see anything illegal anything opposed 
public policy stipulation relieving bank from the results mere 
inattention, carelessness, oversightedness mistakes its employees. 
litigation styled Hodnick Fidelity the Indiana up- 
held the intention the parties and freedom contract. The tribunal 
stated that the drawer wishes hold bank its common law 
liability and imposes upon absolute duty stopping payment, the 
notice served the bank should positive and unqualified. Then, 
the bank does not wish assume the liability imposed such 


26, 

Citing Isler Nat. Park Bank, N.Y. 462, 147 N.E. (1925). 

Mass. 398, 126 N.E. 782, 1067 (1920). 

Ind. App. 342, 183 N.E. 488 

Again citing the Isler case, supra 54; 294 (1927). 
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notice, may cancel the account and terminate its relationship with 
the That there nothing inherently vicious opposed 
public policy contract which one party seeks exculpation for 
inadvertant accidental acts has also been held other cases where 
releases from liability stop payment orders were 

essential that this point very important distinction made. 
While seems that liability may limited for inadvertency over- 
appears just well established that banks cannot, 
through exculpatory clauses, escape liability their customers for all 
forms case discussed the defendant 
was relieved only because payment had been made “through inadvert- 
ency oversight”; two other cases also made “inadvertency over- 
sight” the basis their holding for the defendant. The stipulations 
involved these cases were Levine Bank United 
the form the stop-payment notice released the bank “from 
any liability whatsoever the event the payment said check,” 
and the court said, find that the bank could not release itself from 
all forms negligence, this against public policy.” So, while 
seems that bank may exempt itself from liability for inadvertence 
bank may not exempt itself from all forms negligence, 
such exemption clearly not within the import the judicial 
authorities. 

Some authority holds all release stipulations void against public 
policy. Such exemption was held void against public policy Hiro- 
shima Bank that case the plaintiff could not read. 


See Cin. Rev. 186 (1933); Rev. 268 (1933). 

Cohen State Bank Philadelphia, Pa. Super. Ct. (1918); Martinez 

National City Bank, Supp. 545 (D. Puerto Rico, 1948); Chase National Bank 

Battall, 297 N.Y. 185, N.E.2d 465 (1948); Pyramid Musical Corp. Floral Park 

Bank, 268 App. Div. 788, N.Y.2d 866 (1944); Cortillion Fabrics Corp. Nat. Safety 

Bank, 198 Misc. N.Y.S.2d 880 (App. Div. 1948); John Mahon Co. Hunting- 

ton Nat. Bank Columbus, Ohio App. 261, N.E.2d 638 (1938). 

59, supra. 

Contracts 4971-73 (rev. ed. See also Moore, Sussman Brand, 

Legal and Institutional Methods Applied Orders Stop Payment Checks, 

LJ. 817, 841-3 (1933). 

26, supra. 

Musical Corp. Floral Park Bank, 268 App. Div. 783, 866 
1944). 

22, supra. 

One definition inadvertence and accident: word inadvertence the printed 

agreement embraces the effect inattention, the result carelessness, oversight, mistake, 

fault negligence and condition being inadvertent, inattentive, heedless. 

The word ‘accident’ used the sense happening without the concurrence the 

will the person whose agency was caused.” Tremont Trust Co. Burack, supra 

25. Most courts liken inadvertence mistake, oversight. not generally 

considered mean negligence, but something much less. 

Cal. App. 362, 248 Pac. 947 (1926). See Calimita Tradesmens Nat. Bank, 42, 

eupra. 
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However, that this circumstance was not determinative the princi- 
pal involved was clearly shown the reaffirmance that principal 
later case the same was said the Hiroshima 
case: 


Such contracts induce want care, for the highest incentive 
the exercise due care rests consciousness that failure 
this respect will fix liability make full compensation for 
any injury resulting from this cause. has therefore been 
declared good doctrine that person may contract 
against his own 


The Ohio courts apparently went even further holding that 
clause relieving the bank from “inadvertency oversight” was against 
public But examination the opinion that 
defense good faith and reasonable care, proved, would have been 
sufficient relieve the bank liability regardless the effect the 
The court, finding release clause void, has re- 
cently held that the burden was the bank show that acted 
good faith and exercised due care. could this, would 
relieved liability notwithstanding void release clause.” 


The cases may reconciled the ground that the bank must use 
due care stop payment. cannot contract away its liability for 
negligence. may relieve itself responsibility for situation where 
inadvertently pays. not stipulating against negligence but only 
against absolute liability. The last two cases mentioned indicate 
that even release stipulation held ineffective, the bank still may 
raise defense good faith and due care the depositor’s claim 
negligence. 

One objection advanced courts against exculpation clauses not 
that the parties are condoning negligence, but truth, that ordinary 
principles contracts are inapplicable. This view submits that genu- 


Grisinger Golden State Bank Long Beach, Cal. App. 443, 268 Pac. 125 (1928). 
66, supra, citing R.C.L. 427 132. 
Speroff First Central Trust Co., 149 Ohio St. 415, 119 (1948). lack 
consideration was also found which was discussed previously. This seems the 
for the holding. See also Rev. 219 (1949), Va. Rev. 834 
1938). 
The Supreme Court found that there was valid defense exercise good faith 
and reasonable care, and remanded the cause for trial that issue, N.E.2d 119, 
122. The net effect that holding was that defense good faith and reasonable care, 
proved, sufficient relieve the bank liability, regardless the effect the 
release. This was the face holding that the Court Appeals was not error 
holding purported release void. So, even the release clause ineffective and 
itself relieve the bank liability, good faith and reasonable care valid defense. 
This would indicate that release clause unnécessary this jurisdiction since bank’s 
obligation limited due care with without such clause. 
See Michaels First Nat. Bank Scranton, Lack. Jur. 181 (Pa. 1949); 
LJ. 499 (1950); US.L. 2223 (1950). 


| 
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ine bargaining and from this foundation that the public 
policy condemning such contracts stems. This group feels that the use 
printed forms, even read, typically results one-sided under- 
standing the terms involved. Furthermore, the monopolistic charac- 
ter certain businesses often makes necessary either accept the 
offered terms forego the desired services altogether. However, 
doubted that banks should classified field monopolies. 

Another reason hold clauses releasing liability for accident in- 
advertance valid may lie the fear abuse the stop-payment 
privilege. improbable that banks will lax under these valid 
clauses, for laxity will offending depositors. There much 
said for the view that the drawer should bear the responsibility, be- 
cause the drawer who puts the check into Checks 
are made paid. The function the bank geared payment, 
and not stopping payment. These are arguments advanced favor 
upholding such stipulations. However, submitted that the fact 
that bank chose assume the proportions large business cannot 
relieve from the application the usual principles law. 


Striking down portions contract the ground that provision 
against public policy should done sparingly far the field 
commercial law concerned. Public policy itself vague and undefined. 
and too uncertain meet the requirements the business world. 
That the courts recognized this beyond doubt. They state: 


Public policy term that not always easy define. 
may vary the habits, opinions and wants people may vary, 
and what may the public policy one state country, may 
public policy question law for the court determine from 
all the circumstances particular case. The courts will 
keep mind the principle that the best interest the 
public that persons should not unnecessarily restricted their 
freedom contract and that their agreements are not held 
void against public policy unless they are clearly contrary 
what the constitution, the legislature the judiciary have de- 
clared the public policy, unless they clearly tend the 
injury the public some 


The Significance Comparative Bargaining Power the Law Exculpation, 
Rev. 248 (1937); See also: Rev. 219 (1949). Contra: 175 A.L.R. 
78, where submitted that banks and their customers are generally held deal 
equal footing, and hence contract which 'the bank exempts itself from liability 
for its negligence is, rule, considered valid. 

MENTS 1659 (6th ed). 


55, supra pp. 490, 491. 
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really what the courts say public policy that the determina- 
tive. From examination the authorities seems that the public 
policy objection has been met making the enforcement the stipula- 
tion conditional upon exercise reasonable care the bank.” This 
would mean that, while the bank cannot exempt itself from all forms 
negligence, unduly great burden cast upon use reasonable care. 
What the banks immunize themselves from liability due 
accident and inadvertence when they are not negligent. What rea- 
sonable care should depend upon customary banking practice. But any 
attempt limit liability beyond inadvertence and accident will generally 
held invalid against public policy. 

The Uniform Commercial Code adopted requires that bank 
exercise least ordinary The Proposed Code™ had set out the 
view that bank should not permitted impose release clause 
the form used and relied upon the banks. The tentative drafts pro- 
vided that agreements against liability for paying stopped checks are 
But finally adopted these agreements are held valid far 
they limit the bank’s responsibility the use good faith and ordi- 
nary Thus seems that the majority view supporting the validity 
the stipulation releasing the bank from liability for paying result 
inadvertence accident desirable from both the viewpoint the 
bank and the depositor. 


true that this approach resolves the problem into matter 
construction. This has been criticized the ground that such com- 
promise might not serviceable since the distinction between negligence 
and ordinary (reasonable) care, which would presumably exclude lia- 
bility for inadvertence and accident, apt nebulous 
impractical felt that the result would holding 
for the bank almost every may doubted that the 


Rev. 1150, suggesting this solution. 


See 4-108, Article 4—Bank Deposits and Collections 

(Sept. 1951) which says, (1) The effect the provisions this Article may varied 

general special agreement except that agreement can disclaim bank’s responsi- 

bility limit the measure damages for its own lack good faith failure exercise 
ordinary care. See 4-403 for the customer’s right stop payment. 


The rule here was tempered subrogating the bank paying such checks the 
rights both the drawer and the payee, and allowing reasonable charge for stopping 
payment. The Code here went beyond the reason for the rule, if, literal construction 
indicates, precluded agreements reached result genuine and equal bargaining. 
Such interpretation would prevent the banks from taking advantage existing law, 
which would permit them offer the depositor opening account election, either 
pay charge sufficient insure against possible loss, forego the banks’ absolute 
liability. See Harv. Rev. 1224 

76, supra. 

Stipulations Relieving Banks from Responsibility for Stop-Payment Orders, 
542 (1980). 


hrs 
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gence concept has any place banking law all. Yet seems clear 
that place absolute liability upon banks would more undesirable 
result. 


The principle that stipulation releasing bank from liability might 
lack consideration has generally been given less attention than the public 
policy question. However, the question consideration would seem 
decisive the issue when dealing with exculpation clause because the 
whole action founded contract. 

The cases dealing with consideration may divided into three cate- 
gories. The first class includes all cases where the court found that the 
release clause lacks consideration, albeit that the clause was part 
the original contract deposit.82 This has been found only one case, 
which has since been overruled Since this point does 
not appear litigation where the clause the original contract, 
indicates that such clauses are generally considered binding. second 
category consists cases where the stipulation signed the time 
making out the stop-payment order and the tribunal finds that there has 
been consideration for the release The third group com- 
prises controversies where the court finds consideration notwithstanding 
that the stipulation signed subsequently the opening the account. 
The basis for this consideration has been said forebearance 
cancel the account,® arising out the mercantile relations the 
far subsequent release concerned, would not seem 
have consideration, since the bank only agreeing what 
bound the release the original agreement, and brought 
the attention the depositor, would seem that consideration would 
arise under the general rules contract. 

the common law the liability the bank was pay its 
has been held that this common law liability may limited con- 
tract the extent excluding liability for inadvertency and 
The problem arises what the courts mean “inadvertency.” The 
courts using the term have construed mean that bank uses 
reasonable care but, some accident oversight, pays, not liable. 
This excludes “inadvertency” from the negligence concept. Inadvertence 


50, supra. 

51, supra. 

42, 43, 47, 48, 49, supra. 

Ns. 26, 27, 28, supra. 

25, supra. 

48, 45, supra. 

18, supra. 

58, 54, 55, 56, 57, 59, supra. 
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here cannot considered strictly sense view the 
language most the 

Another line cases hold that stipulations modifying, any manner, 
the common law liability are invalid being against public 
two instances has been held that even these stipulations are 
void the bank may still escape liability rebutting presumption 
negligence showing that acted good faith and exercised due 
While the courts here not point out, this would mean that 
they have modified the common law rule absolute liability one 
negligence those jurisdictions. This means that, while release clause 
ineffective, also unnecessary. This because the clause itself 
can more than limit the absolute liability bank liability 
for negligence. This has not been changed every jurisdiction. 
most the bank still absolutely liable, unless this liability modified 
valid release clause. 

The majority view the one holding such release clauses valid the 
exculpation includes only inadvertence accident. This release 
from absolute liability, but not from negligence. For negligent acts the 
bank will still liable, whatever the wording the release clause. 

The problem the effect public policy the validity these 
release clauses distinct and separate from that the finding con- 
sideration. clause releasing bank for inadvertency must meet the 
test both. the eight jurisdictions that have passed the validity 
the release clause, five have found invalid, and three have upheld it. 
Two the five voiding the clause would allow the bank the defense 
good faith and reasonable care. 


There seems way reconcile the cases, since some courts 
find consideration while others find lacking. The same cases either 
find that such clause against public policy that not. Several 
the cases have been decided one ground. 

submitted that the bank should permitted limit its absolute 
common law liability the use reasonable care, which would exclude 
liability for inadvertence and accident. Such result should meet any 
“public policy” objection. This limitation should imposed con- 
tract when the account opened. This should meet any question 
consideration. 


66, 67, 69, supra. 
69, 70. 71, supra. 


BANKING DECISIONS 


this department are published each month all the deci- 
sions the Federal and State Courts imvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Collecting Bank Receiving Proceeds 
Forged Check 


check payable the plaintiff corporation was wrong- 
fully obtained one its employees. The employee forged 
the indorsement the corporation the check and cashed 
the instrument the defendant bank, which forwarded the 
check the drawee bank for remittance. Upon discovery 
the forgery, the corporation brought suit against the collecting 
bank the theory either that had wrongfully converted the 
instrument receiving under forged indorsement that 
the collecting bank held the proceeds the check for the bene- 
fit the corporation, the real payee. The Ohio Court upheld 
the plaintiff’s contention that was entitled recovery from 
the collecting bank. Butler Produce and Canning Co. Ed- 
gerton State Bank, Ohio Court Appeals, 108 824. 
The opinion the court follows: 


Syllabus the Court 


Although Section 8128, General Code, makes specific reference 
the liability intermediate endorsee who collects the proceeds upon 
forged commercial paper, such intermediate indorsee liable the 
payee whose name has been forged upon action contractu for 
money had and received. 

between the payee check whose signature has been forged 
and intermediate endorsee bank which has taken such forged check, 
the doctrine “two innocent persons” applicable and the payee whose 


NOTE—For similar decisions see Digest (Fifth Edition) 
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name has been forged may his conduct estopped from asserting 
the forgery, but when the payee does nothing clothe the forger with 
indicia authority endorse such check receive the proceeds thereof, 
other than permit such check come into the forger’s possession, 
the “two innocent persons” rule does not apply. The acts the payee 
must some manner contribute cause the endorsee pay the 
forged check. 

Mere possession unendorsed check does not clothe the 
possessor with apparent authority negotiate it. 

actually authorized another negotiate such check, such conflict pre- 
sents question for the jury under appropriate instructions. 

between intermediate endorsee bank which has taken 
forged check and the forger, the relation primary and secondary 
liability the payee whose name has been forged does not arise. 

party relying upon accord and satisfaction has the burden 
affirmatively proving that the parties thereto intended the agreement 
full and complete settlement their dispute. 

The refusal request submit forms verdict upon each 
cause action within the discretion the trial judge. 


Newcomer, Newcomer Shaffer, Bryan, and Alphonso Wood, An- 
gola, Ind., for appellant. 


Gebhard Hogue, Bryan, and Frederick Wolf, Toledo, for appellee. 


entered verdict for the defendant. 


Plaintiff corporation brings its action for recovery the proceeds 
three checks cashed the defendant upon allegedly forged endorse- 
ments the names the payees thereof one Earl Bryant, 
associate and employee the plaintiff. One the checks was made 
payable the plaintiff and two them were payable the Blackford 
County Canning Company, nonincorporated business owned and 
operated one Jacob Walz, who was also treasurer the plaintiff. 
Prior the commencement the action, Jacob Walzz sold and 
assigned all the assets the Blackford company the plaintiff. The 
petition sets forth three separate causes action, upon each the 
three checks. 

The first defense the answer general denial. 

The second defense alleges that the plaintiff and Jacob Walz gave 


Earl Brant specific authority endorse any and all checks 
the Bulter Produce Canning Company and the Blackford County 


4 
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Canning Company; that Brant was employed keep books, handle 
deposits, pay bills, draw checks, prepare tax returns and other business 
importance; that Walz and plaintiff, over many years, made available 
Brant their unendorsed checks and permitted him endorse and 
cash them; that they permitted Brant borrow funds his individual 
name from defendant and others cover overdrafts Walz and 
plaintiff the Knisely bank Indiana; that their conduct, Walz 
and plaintiff clothed Brant with apparent, not actual, authority 
endorse and cash the three checks; and that Walz and plaintiff are 
estopped and precluded from asserting the claims set forth the petition. 


For its third defense, defendant alleges that there was any liability, 
the obligation Brant was primary and that the defendant second- 
ary, and that plaintiff and Walz had entered into agreement with 
Brant under the terms which the parties agreed the total amount 
all claims owing Brant and had accepted satisfaction, compromise 
and settlement thereof promissory notes secured mortgages. De- 
fendant alleges further that such agreement accord and satisfaction 
and discharges defendant from any liability. 


For its fourth defense, defendant says that the aforesaid agreement 
provided that effort made determine the exact amount the 
abstractions from Walz and the plaintiff and that the sum repaid 
Brant adjusted between Walz and the plaintiff; that Brant has 
repaid $18,667.93, leaving balance due Walz and plaintiff $16,332.07 
($12,000 time trial); that such balance secured mortgages; 
and that such repayment and security should, equity, applied 
discharge plaintiff’s claims against the defendant. Defendant prays for 
dismissal the petition “and for such other and further relief which 


The reply was general denial and averment that the total 
amount abstracted Brant was thereafter determined, and was 
not determined the time the agreement was executed since plaintiff 
had made examinaion the records for 1946, and that reason 
the fraudulent acts Brant failing disclose the abstractions 
1946, set forth the petition, the note and mortgage were given for 
the amount set forth therein. 


Although Earl Brant was principally engaged the insurance 
business, was part time employee and associate the plaintiff 
and Jacob Walz. had charge the books the two companies 
and the auditing the accounts. Pursuant authority from the 
owners, Brant deposited checks from customers the Knisely National 
Bank Butler, Indiana. The endorsement was made rubber 
stamp, made available for such purpose Brant and girl bookkeeper 
the office, reciting: 
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“Pay The Knisely National Bank 
Butler, Indiana order 
“Butler Produce Canning Company 
Jacob Walz, Treasurer.” 


With respect the Blackford company, similar stamp was pro- 
vided with the name “Blackford County Canning Company” instead 
“Butler Produce Canning Company.” 


September 1946, Brant came into possession check dated 
September 24, 1946, the sum $1,574.34, payable the Blackford 
company and, another rubber stamp, stamped upon the back the 
check “Blackford County Canning Co., *.,” and signed the 
name “Jacob Walz, Treas.” thereon. Brant also came into possession 
another check dated September 26, 1946, payable the Blackford 
company, which endorsed like manner. Another check, dated 
September 30, 1946, the sum $1,773.48, payable the plaintiff, 
was endorsed rubber stamp “Butler Produce Canning Co., Inc., 
*.,” and the signing “Jacob Walz, Treas.” thereon. The 
three checks were taken Brant the defendant bank, which ap- 
parently cashed them without requiring Brant’s endorsement making 
any inquiry his authority endorse negotiate the checks. The 
liability ledger sheet the defendant bank discloses that September 
12, 1946, Brant owed the bank $6,500. Thereafter payments $1,031.33 
and $1,000 were made the loan, reducing it, September 30th, 
$4,468.67. Additional payments $968.67 and $500 were made, re- 
ducing the loan October Ist $3,000. further entries appear 
until November 13th, when another payment $1,000 was credited 
upon the account. Brant also maintained checking account with the 
defendant bank, which reflects deposits $100 September 21st, and 
$870.45 October 18, 1946. Midwest Brokerage Company, Jacob Walz 
and Brant, had checking account which reflects deposits 
$1,309.68 September 30th, and $621.51 October 1946. will 
noted that the proceeds the three checks can not traced 
either Brant’s personal account his liability account. The checks, 
however, bear the endorsement the defendant bank and necessarily 
follows that Brant received the proceeds cash way partial 
credit upon his indebtedness. 


Butler Produce Canning Company made loan $284.80 from 
the defendant bank 1941, which was paid September that year, 
but was not otherwise customer the bank. Jacob Walz had some- 
what inactive checking account which was opened November 17, 1945, 
and closed March 11, 1946. Blackford County Canning Company, 
Earl Brant and Jacob Walz made loan $1,500 July 10, 1945, 
which was paid November 1945. 
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There also appears evidence signature card the Knisely Na- 
tional Bank Butler, Indiana, upon the account the Blackford 
County Canning Company upon which “Blackford County Canning 
Co. *.” typed (not stamped), and bearing the signatures 
“By—Dorothy Camp, Jacob Walz Brant.” was also 
developed the trial that checks dated November 15, 1945, payable 
the Blackford Canning Company the sums $1,322.83 and 
$1,322.84 were taken the defendant endorsed stamp “Blackford 
County Canning Co., *,” and signed “Jacob Walz, Treas,” 
and that March 11, 1946, the defendant-bank cashed check pay- 
able “Cash—E. Brant” the sum $756.13 and signed “Jacob 

Although the three checks were negotiated Brant September 
1946, the defalcation was not discovered until April 1950. Brant had 
fraudulently credited the payments received from the drawers the 
checks upon the books the two companies. 

The evidence that Brant forged the endorsements upon the three 
checks practically uncontradicted. 


Section 8128, General Code, provides: 


“When signature forged made authority the 
person whose signature purports be, wholly inoperative. 
right retain the instrument, give discharge therefor, 
enforce its payment against any party thereto, can acquired 
through under such signature, unless the party against whom 
sought enforce such right precluded from setting the 
forgery want authority.” 

Although the statute makes specific reference the liability 
intermediate endorsee who collects the proceeds upon forged com- 
mercial paper, there ample authority for the proposition that such 
endorsee liable the holder whose name has been forged upon 
action for money had and received. 

“One acting indorsement must ascertain its genuineness 
his own risk; and, where indorsement essential recovery, there can 
defense holder’s action against the payee, maker, drawer; and 
payee whose name has been forged may proper circumstances recover 
from the drawer, drawee, indorsee.” (Italics supplied.) 
Bills and Notes, 494, 1087, citing Buckley Second National Bank 
Jersey City, 1871, N.J.L. 400, Am. Rep. 249. 

The payee whose endorsement has been forged may bring his action 
against intermediate endorsee bank which has collected the proceeds 
the check from the drawee bank. Shaffer McKee, Ohio St. 526; 
Central Trust Co. Blacksman, Ohio App. 512, 198 N.E. 730. 
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Notwithstanding the language the opinion the Blacksman case, 
the more cogent reasoning and authority support the theory that the 
action contractu for money had and received rather than delicto 
for conversion. Henderson Lincoln Rochester Trust Co., 303 N.Y. 
27, 100 N.E. 117. See Merchants’ Bank National Capital Press, 
App. D.C. 59, 288 265, A.L.R. 1068; California Stucco Co. 
Marine National Bank, 148 Wash. 341, 268 891, A.L.R. 1535. 


But the plaintiff “precluded from setting the forgery want 
authority” Brant endorse the check? between drawer- 
depositor and drawee-depository bank, the doctrine “two innocent 
persons” frequently applied estop the drawer whose name has been 
forged from asserting the forgery. Weisberger Co. Barberton Savings 
Bank Co., Ohio St. 21, N.E. 379, L.R.A., N.S. 1100; Jones 
People’s Bank, Ohio St. 253, 116 N.E. 34; Hillside Dairy Co. 
Cleveland Trust Co., 142 Ohio St. 507, N.E. 499. 


Recovery depositor against bank upon checks deposited 
his personal account the general manager the depositor has also 
been denied upon the ground negligence. Portsmouth Clay Products 
National Bank Portsmouth, Ohio App. 271, 653. 


Upon reason and authority, the same principle should applied 
between the payee check whose signature has been forged and 
intermediate endorsee bank which has taken such forged check. But 
between drawer whose name has been forged and the drawee bank, 
the circumstances creating estoppel precluding the drawer from 
asserting the forgery are more likely arise than the case where 
intermediate endorsee cashes check upon the forged endorsement 
the payee. For example, the instant case the payee did nothing which 
would clothe Brant with any indicia authority endorse the checks 
receive the proceeds thereof other than permit the checks 
come into Brant’s possession. order charge the payee the 
checks with responsibility under the “one two innocent persons rule,” 
the acts the payee must some way contribute cause the endorsee 
pay person other than the actual payee such check person 
not duly authorized the actual payee receive payment. Hockett 
Co. Simmonds, Ohio App. 467, N.E. 739. Fourth Central 
Trust Co. Cincinnati Johnson, Ohio App. 129, 156 N.E. 462, 
the court holds that action recover bank deposit paid the 
bank under forged checks the depositor’s bookkeeper, where the 
evidence did not show duty and opportunity speak the depositor 
reliance the bank his silence and injury resulting thereby, the 
depositor was not estopped from defending against the payment the 
forged checks. 


Lavanier Cosmopolitan Bank Trust Co., Ohio App. 285, 


a 
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173 216, held that drawee bank’s payment check being 
nullity endorsement was forged, the drawer’s right his deposit 
remained unaffected; hence, the drawer could not recover against the 
intermediate cashing bank, because the drawer’s money was still the 
drawee bank. This decision contrary the greater weight author- 
ity which, the interest avoiding multiplicity suits, permits the 
payee check whose endorsement has been forged recover against 
the intermediate endorsee. Merchants’ Bank National Capital Press, 
App. 59, 288 265, A.L.R. 1068; California Stucco Co. 
Marine National Bank, 148 Wash. 341, 268 891, A.L.R. 1535; 
Henderson Lincoln Rochester Trust Co., supra. Avoidance 
multiplicity suits recognized implication the reference 
plaintiff's argument footnote Shaffer McKee, supra. 
Provident Savings Bank Trust Co. Western Southern Life Ins. 
Co., Ohio App. 261, 179 N.E. 815, the court reaffirmed the Johnson 
case, but also held that action against the drawee bank for the 
amount paid checks forged depositor’s agent, negligence alone 
the part the depositor defense, but must such negligence 
the proximate cause the bank’s action paying the forged 
checks—acts constituting negligence upon which the bank relied its 
damage. Provident Bank Trust Co. Fifth-Third Union Trust Co., 
Ohio App. 533, 183 N.E. 885, and State Planters Bank Trust Co. 
Richmond Fifth-Third Union Tr. Co., Ohio App. 309, N.E. 
935, illustrate the technical ramifications and confusion which arise 
between banks incident the transfer forged negotiable instru- 
ments upon the theory that the drawee bank alone liable. 


Pyper Climer, Ohio App. 486, 163 N.E. 640, the payee 
check delivered unendorsed his agent with instructions deposit 
security for the rental airplane. The agent forged the payee’s 
name and was cashed the plaintiff the intermediate endorsee. 
The court held that under the facts and circumstances the payee was, 
his conduct, precluded from setting the defense forgery, upon 
authority Weisberger Co. Barberton Savings Bank, supra, thereby 
applying the “one two innocent persons” rule. The Weisberger and 
Pyper cases ignore the fundamental principle that one who acts upon 
the endorsement negotiable paper does his peril; that forgery 
void; and that right can acquired through forgery unless the 
payee his conduct “is precluded from setting the forgery want 
authority.” Mere possession unendorsed check does not clothe 
the possessor with apparent authority negotiate it. the contrary, 
the apparent authority created the forgery and the one cashing 
relying the forgery itself and not upon any act conduct the 
payee. The same court which decided the Pyper case 1928 the 
recent case Hockett Co. Simmonds, Ohio App. 467, N.E. 


{ 
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740, supra, holds that under the “one two innocent persons rule” the 
act the drawer must some way contribute cause the payer 
pay person other than the actual payee check, person not 
duly authorized the actual payee receive payment. 


There evidence this case from which may inferred that 
the defendant bank relied upon any conduct the plaintiff Walz 
which would lead believe that Brant had authority negotiate 
the checks, except that indicating that was allowed have possession 
the checks for deposit. was the duty the bank ascertain the 
extent Brant’s authority. Instead, relied upon the forged endorse- 
ments the payee’s names. Mere possession the check with the 
forged endorsements was insufficient clothe Brant with any indicia 
authority attributable the payees. 


Upon this aspect the case, therefore conclude that the evidence 
tending show that Walz and plaintiff permitted the unendorsed 
checks come into Brant’s possession did not preclude plaintiff from 
setting the forgery. However, upon the issue forgery, are 
the opinion that the trial judge should have submitted the jury the 
issue fact whether Walz and the plaintiff authorized Brant 
negotiate the checks and they found that Brant was authorized, 
that its verdict should for the defendant; that, the other hand, 
found that Brant was not authorized negotiate the checks, 
its verdict should for the plaintiff. 

With respect the defense accord and satisfaction, there con- 
siderable doubt whether, under the circumstances, the liability Brant 
was primary and that the bank secondary. Ordinarily, upon dis- 
covery the forgery, the drawee bank would pay the amounts the 
checks the payee and then turn reimbursed the prior en- 
dorsers the order their several endorsements. And the instant 
case the defendant bank would reimburse the bank which nego- 
tiated the checks, and turn would have the right proceed against 
the forger for the loss thus sustained. Upon discovery the forgery, 
the bank would doubt have the right pursue the forger, even 
before would called upon repay the amount its endorsee. 


But the instant case the defendant, the collecting bank, acquired 
title the checks the forged endorsement because the endorse- 
ment, its only source title, nullity. It, therefore, wrongfully 
possession the check, and upon equitable principles holds for the 
payee. While possession the forged check, the bank, means 
the forged endorsement, collected the check and thereby holds the 
proceeds the collection for the payee. Such circumstances are said 
create privity between the bank and the payee, and the payee 
elects ratify the collection the proceeds for his benefit the col- 
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lecting bank, the payee may recover from the amount collected. 
National Union Bank Miller Rubber Co., 148 Md. 449, 129 688, 
690; C.J.S., Banks and Banking 357, 763. 

The payee doubt has right action against the forger recover 
the amount his The bank also has right action 
against the forger account the criminal fraud practiced him. 
But exceedingly difficult perceive situation primary and 
secondary liability between the bank and the forger. course, the 
plaintiff may have but one recovery and any payment which might 
receive from the forger would reduce the amount its recovery from 
the bank, and the bank turn would entitled recover from the 
forger the amount the judgment against it. 

With these considerations, would appear that the forger repays 
the whole amount the checks the payee, the latter would have 
further right recovery against the endorsee bank. Likewise, the 
payee makes complete settlement with the forger and thereby releases 
him from any further obligation, accord and satisfaction would result 
which would redound the benefit the bank. 

The agreement upon which defendant relies accord and satis- 
faction was made September 27, 1949, between Brant, the plaintiff, 
and Jacob Walz. the preamble, recited that over period 
years Brant had been employed keeping books and records, 
handling deposits, paying bills and drawing checks for the Butler and 
Blackford companies; that investigation had disclosed shortages both 
concerns amounts then undetermined; and that Brant admits em- 
bezzlement funds from both companies and fixes the amount 
$35,000, but unable state how much had been taken from each 
company, “and whereas the said Earl Brant has promised pay 
said abstraction such amount may determined and com- 
pliance with this agreement” has paid $8,119.85 payment liabilities 
Blackford company and $2,548.08 Butler company. The preamble 
recites further that butler and Blackford contend that the abstractions 
were excess $35,000. Thereupon the agreement itself recites that 
Brant admits abstractions the sum $35,000, and agrees pay 
such sum the two companies “as soon can raise said amount, 
but event exceed period six months, unless the balance 
remaining unpaid” the end six months secured the satisfaction 
the two companies. was also agreed that Brant had paid the 
$8,119.85 and $2,548.08 which should credited upon the admitted sum 
note for $4,332.07 due December 31, 1949, and one for $20,000 due 
within one year, with interest per cent. Brant agreed further 
secure the notes mortgage his farm, subject existing first 
mortgage $2,000, and chattel mortgage live stock and machinery. 
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Butler and Blackford agreed that payments received should allocated 

nearly possible between the two companies restore the 

companies the same relative position before the defalcations. “Any 

eventual loss that may sustained after recoveries have been made 
and applied shall sustained pro rata the two companies pro- 
portion the amount loss each said companies.” Butler and 
Blackford also agreed that $8,000 was paid upon the $20,000 note 
before maturity, they would extend the balance $12,000 for addi- 
tional period one year. obvious from the terms the agreement 
that one its primary objects was attempt adjust the defalcations 
between the two companies. 


specific provision that Brant was released from his ob- 
ligations the companies upon the payment the $35,000 was made 
the agreement. 


February 20, 1950, further agreement was made acknowledging 
that Brant was entitled credits aggregating $8,000 his $20,000 note 
and reciting that the credits had been arrived compromises and 
are considered full payment any and all debts due Brant from 
Butler and Blackford December 31, 1949 (with minor exception.) 


Plaintiff’s evidence (which was erroneously excluded) tends show 
that the loss the three checks was not discovered until April 1950. 


the time trial, the $4,332.07 note had been paid, and the balance 
due upon the $20,000 note was $12,000, which had been reduced 
judgment action foreclose the mortgage. evidence 
that the value the farm securing the mortgage was $9,000 was ex- 
cluded upon objection. Evidence tendered plaintiff rebuttal 
show the circumstances surrounding the execution the agreement was 
erroneously excluded upon objection. Evidence that the three checks 
controversy were not discovered until April 1950, and that was 
later discovered that Brant had embezzled approximately $70,000, was 
also erroneously excluded upon objection the defendant. 


Whether the agreement constituted accord and satisfaction was 
dispute. Since did not recite specific terms that the $35,000 was 
full payment Brant’s obligations Butler and Blackford and did 
not specific terms release Brant upon his payment such sum, the 
burden was upon the defendant show dehors the written agreement 
that the parties thereto intended full and complete settlement. 
Morton Siebler Clothing Co., Ohio App. 393, 153 N.E. 227; Warner 
Elevator Mfg. Co. Higbee, Ohio App. 546, 947. This 
failed do. Leach Church, Admr., Ohio St. 169, citing 
Merrick Boury Sons, Ohio St. 60, Supreme Court held that 
note surviving member firm, given him the creditor 
the firm adjustment such creditor’s claim against the firm, will 
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not regarded given and received satisfaction the firm debt 
unless the testimony affirmatively and clearly shows such have been 
the agreement the parties. Steward Evatt, 143 Ohio St. 547, 
159, the Supreme Court held that payment obligation 
ordinarily must made money, although other things, such 
negotiable paper, may accepted creditor, but such acceptance 
does not constitute payment satisfaction the debt the absence 
that case, the instant case, there was nothing indicate that the 
note was either delivered accepted with intention that re- 
garded payment satisfaction. 


therefore concluded that motion withdraw from the 
consideration the jury the third and fourth defenses the answer 
should have been granted and that the failure was prejudicial 
the plaintiff. The parties apparently acquiesced having the 
equitable issues raised the fourth defense tried the jury, and any 
error failing have such issues tried the court falls because 
the failure prove the so-called accord and satisfaction. 

Considerable evidence was introduced tending show Brant’s par- 
ticipation the business affairs the two companies. This evidence 
was admissible for the limited purpose supporting the allegation 
the second defense that Walz and the plaintiff clothed Brant with 
authority cash checks. That portion the defense alleging that they 
clothed Brant with “apparent authority” should have been withdrawn 
from the jury, since there was evidence that the defendant bank had 
knowledge any apparent authority the part Brant negotiate 
the checks. From this evidence Brant’s participation the affairs 
the companies, reasonable minds might differ whether Brant had 
authority cash the checks the defendant bank. had such 
authority, there would forgery. The inference drawn from 
such evidence very slight, but possibly more than scintilla, which 
would require the submission the issues forgery the jury under 
appropriate instructions. 


reason misconception the part the court well 
counsel the issues raised under the pleadings, many errors prejudicial 
the plaintiff occurred during the trial the admission and exclusion 
evidence and the charge the court. All errors referred 
appellant’s brief are sustained except indicated the following 
paragraph. 

Plaintiff requested the court submit six forms verdict—two for 
each cause action. The refusal this request was within the sound 
discretion the court. Refusal plaintiff’s requests charge was not 
erroneous. Evidence relating transactions with the Knisely bank 
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far tended show the authority conferred upon Brant was also 
admissible for that limited purpose, but not for the purpose showing 
“apparent” authority. 
The judgment reversed and cause remanded for new trial. 
Judgment reversed. 


CONN and SAVORD, JJ., concur. 


National Bank May Sued Only 
County Where Established 


Citizens National Trust and Savings Bank Los Angeles, 
national bank, was sued California court San Fran- 
cisco action recover proceeds certain fire in- 
surance policy. the time the suit the bank was estab- 
lished and had its main office Los Angeles County. The 
California Court ruled that since, under the Federal Banking 
Law, national bank enjoyed immunity from suit except 
the place where established, that the Citizens National 
Trust and Savings Bank Los Angeles, was entitled 
right have the action transferred Los Angeles County. 

The court further observed that where actions against 
national bank was brought state court outside the state 
where the bank located, the action must dismissed since 
there procedure for transferring the action from one state 
another. Where the action brought federal court 
district other than that which the bank located, upon 
the motion the bank the case must transferred the fed- 
eral district court the bank’s main place business. Monarch 
Wine Co. Butte, California District Court Appeal, 249 
291. The decision the court follows: 


BRAY, J.—Defendant Citizens National Trust Savings Bank 
Los Angeles appeals from order denying its motion for change 
venue from the San Francisco Superior Court that Los Angeles 
County. 


NOTE—For similar decisions see Digest (Fifth Edition) §927. 
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Question presented. 


Does Title 94, give national bank, regardless 
the California venue laws, the right have action against tried 
the county its residence? 


Record. 


Plaintiffs sued defendant and others the San Francisco Superior 
Court combined causes action recover proceeds certain fire 
insurance policies. Defendant national banking association whose 
main office and banking house Los Angeles County. Defendant 
moved for change venue that county, relying upon section 94, 
hereafter set forth. One the other defendants, Felix Butte, Jr., 
resident San Francisco. Based that fact and the provisions 
section 395 the Code Civil Procedure, the motion was denied. 


Section 94. 

Title U.S.C.A. 94, provides: “Actions and proceedings against 
any association under this chapter may had any district Ter- 
ritorial court the United States held within the district which such 
association may established, any State, county, municipal 
court the county city which said association located having 
jurisdiction similar cases.” 


conceded that national bank creature federal, rather 
than state law, its rights sue sued are those granted and defined 
Congressional acts, and that the question where can sued 
governed the laws the United States. See Crofoot Giannini, 
196 Misc. 213, 191; Burns Northampton Nat. Bank 
Minneapolis, Minn., 1935, N.D. 473, 260 N.W. 253. Thus, there 
question but that the Congress has the power require that the 
national banks sued only the place residence. The question is, 
did the provisions section 94, so? The plain reading the 
section would indicate that did. Actions against national bank 
“may had any district” (this obviously refers districts the 
federal courts) “or any State, county, municipal court the 
county city” which the bank located. 


The federal cases interpreting section seems establish three 
propositions: (1) Where actions against national bank are brought 
state court outside the state where located the action must 
dismissed because there procedure for transferring the action 
from one state another. See Schmitt Tobin, C., Supp. 35, 
where action brought Nevada against California. national bank 
was dismissed. (2) Where the actions are brought federal court 
district other than that which the bank located the actions 
formerly were required dismissed the federal law provided 
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procedure for transfer. See Leonardi Chase Nat. Bank City 
New York, Cir., F.2d 19, where the court dismissed action 
brought against national bank federal court district other 
than that the bank’s residence. the same effect, International 
Refuge Organization Bank America, etc., F.Supp. 884, 
and Buffum Chase Nat. Bank City New York, Cir., 192 
58. Such procedure has now been provided and the case would 
now transferred the proper district. Plaintiffs concede that the 
law these two propositions above stated. (3) Where the 
action brought state court state which the bank located 
but not the county its location, and where state law has precedure 
for change venue, the action must not dismissed, but upon appli- 
cation must transferred the county which the bank located. 
There are three federal cases upon this subject. The first First Nat. 
Bank Charlotte Morgan, 141, 10. Ct. 37, L.Ed. 282. 
There action was brought Cleveland County, North Carolina, 
against national bank residing Mecklenburg County the same 
state for penalty for charging the plaintiff greater interest than the 
law allowed. The bank answered with general denial and plea 
the statute limitations. From judgment against the bank ap- 
pealed, claiming that under section 5198 the Revised Statutes (the 
predecessor section and containing practically the same language) 
the action could not brought county other than that the bank’s 
residence. The court pointed out that the section gave national banking 
associations “exemption from suits state courts, established 
elsewhere than the county city which such associations were 
located for the convenience those institutions, and prevent 
interruption their business that might result from their books being 
sent distant counties obedience process from state courts.” 
U.S. page 145, S.Ct. page 38. The court then stated, 
effect, that had the bank claimed the exemption when appeared 
the Superior Court Cleveland County the action would have had 
transferred. The exemption was personal privilege that the 
bank could and did waive. But having made defense upon the merits 
and not having chosen claim immunity from suit that court, 
was too late now claim for the first time upon appeal. While the 
action there was one for penalty under the then Bank Act, the decision 
cannot limited actions thereunder, was held Leonardi 
Chase Nat. Bank, supra, 19, that the exemption was not 
restricted actions under the particular act but all actions against 
national banks. 

Casey Adams, 102 66, Ed. 52, was action concerning 
real property brought Louisiana state court, parish Fourche, 
against, among others, Casey, the receiver national bank established 
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New Orleans, which was another parish. considering the 
question the effect the predecessor section the court stated 
transitory actions only, and not such actions are law local 
their character. Section 5136 subjects the banks suits law 
equity fully natural persons, and see nowhere the Banking 
Act any evidence intention the part Congress exempt banks 
from the ordinary rules law affecting the locality actions founded 
local things. The distinction between local and transitory actions 
old actions themselves, and one has ever supposed that 
law which prescribed generally where one should sued, included such 
suits were local their character, either statute the common 
law, unless was expressly declared. Local actions are the nature 
suits rem, and are prosecuted where the thing which they 
are founded situated. “To give the act Congress the construction 
now contended for would affect declare that national bank 
could not sued all local action where the thing about which 
the suit was brought was not the judicial district the United States 
within which the bank was located.” That case was decided 1880 
and First Nat. Bank Charlotte Morgan, supra, 132 
Ct. 37, November, 1889. March 1890, came Fresno National 
Bank Superior Court, Cal. 491, 157. There national bank 
whose residence was Fresno County sought prohibit the Superior 
Court San Joaquin County from further proceeding action 
brought against the bank building contract. The bank contended, 
among other grounds, that section 5198, Rev. Stats., denied 
jurisdiction any state court except the court the county the 
bank’s residence. determining this question the court referred 
Casey Adams, supra, 102 U.S. 66, L.Ed. 52, saying that the 
remark the Supreme Court therein that section 5198 “relates 
transitory actions only” was not necessary the decision and “there 
nothing section 5198 relating the distinction between local and 
transitory actions.” Cal. page 499, page 159. then 
referred section 5136, Rev. Stats., which provides that national 
banks have power Fourth, sue and sued, complain 
and defend, any court law and equity, fully natural 
and quoted from Claflin Houseman, 130, Ed. 833, 
the effect that these sections the Revised Statutes gave state courts 
jurisdiction actions and against national banks. stated that 
there nothing the distinction between local and transitory actions 
which should affect the application these sections “except, perhaps, 
when local actions are purely rem, and therefore require actual 
service process upon any person, natural artificial.” Cal. 
page 500, page 160. then held that the Superior Court 
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San Joaquin County had jurisdiction the person the defendant, 
but that, upon the showing made, that county was not the proper 
county which commence the action against the bank. However, 
the bank had filed the necessary motion and demand for change 
venue (which had not been acted upon) that motion gave the bank 
plain, speedy, and adequate remedy, the ordinary course law, 
for the error and wrong commencing the action improper 
county.” Thus, apparent that the court was considering the effect 
the federal sections jurisdiction and not venue. not clear 
from the opinion whether when referred the action being 
brought “improper county” meant improper under section 5198 
the federal statute under the California venue laws which dis- 
cussed, both. Again the court gave consideration the Charlotte 
case, supra, which had been decided few months before. the two 
federal cases dealing with the exact subject was held that the federal 
statutes gave national banks the right have their cases tried their 
own counties, except actions local character. The Fresno Na- 
tional Bank case, supra, Cal. 491, 157, did not hold the 
contrary. Its holding was, effect, that the language the Casey case 
did not imply that state court other than that the bank’s residence 
was deprived jurisdiction have the suit brought that court. 
that extent the decision agrees with the holding the Charlotte case, 
and Leonardi Chase Nat. Bank City New York, supra, 
F.2d 19, that section 5198 relates venue, rather than jurisdiction. 
The New York courts since 1883 dealing with the question 
whether the statute question mandatory permissive, have held 
mandatory, saying “Where the meaning federal statute 
ascertained, the decisions the federal courts construing the statute 
are controlling the state courts.” Los Angeles First Nat. 
Trust Savings Bank, 133 Misc. 630, 233 N.Y.S. 301, 305, see also 
Crofoot Giannini, supra, 191, and Rabinowitz 
Kaiser-Frazer Corporation, 198 Misc. 312, N.Y.S.2d 638. While 
these were cases dealing with actions against national banks whose 
residences were outside the state can see difference the language 
the effect that portion section referring suits not brought 
the state the bank’s residence and those not brought the county 
its residence. Crocker Marine National Bank New York, 101 
Mass. 240, and Burns Northwestern Nat. Bank Minneapolis, Minn., 
supra, 260 253, held the same way the cited New York cases. 
There are cases other states holding that section and its pre- 
decessor section were intended permissive and confer juris- 
diction upon proper state courts, leaving such courts, after the action 
commenced, the matter change place trial. Curlee 
National Bank Fayetteville, 187 N.C. 119, 121 S.E. 194, the court 
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followed the reasoning early New York case expressly overruled 
the later New York cases cited above. also cited authority the 
Fresno National Bank case, supra, which have pointed out above 
dealt with jurisdiction rather than venue. Continental Nat. Bank 
Folsom, Ga. 449, 269, was likewise based part the early 
New York case. Cock O’Connell, 188 Minn. 228, 246 N.W. 
885, 248 N.W. 829, A.L.R. 41; and Brust First Nat. Bank, 184 
Wis. 15, 198 N.W. 749, the opinions were based Levitan Houghton 
Nat. Bank, 174 Mich. 566, 140 N.W. 1019, which was not considering 
venue but jurisdiction the trial court had dismissed the action 
because not brought the county the bank’s residence. Stewart 
First Nat. Bank Trust Co. Helena, Mont. 390, 801, 
based its decision the Curlee, Brust and Fresno National Bank cases, 
among others. 

First Nat. Bank Linden Alston, 231 Ala. 348, 165 So. 241, 
the other hand, effect held the statute mandatory, but fol- 
lowed the rule the Casey case and found the action local rather 
than transitory. Merchants Nat. Bank Henderson, 218 Iowa 657, 
254 65, likewise followed the Casey case and held its action 
local character. 

Guerra Lemburg, Tex. Civ. App., S.W.2d 336, contrary the 
decisions Leonardi Chase Nat. Bank City New York, supra, 
19, Schmitt Tobin, supra, Supp. 35, and Rabinowitz 
Kaiser-Frazer Corp., supra, N.Y.2d 638, held that section 
applied only actions for penalties for usury. Cassatt First Nat. 
Bank, 153 Misc. 222, without discussing the federal cases 
the subject and spite them, held section applied juris- 
diction and not venue. 

The language Buffum Chase Nat. Bank City New York, 
supra, 192 58, page 60, although the court was dealing with 
action brought against bank state other than that its residence, 
applies here: issue here then not one jurisdiction the 
subject matter, but one the proper venue, the proper locality. 
Neirbo Co. Bethlehem Shipbuilding Corp., 308 165, page 168, 
Ct. 153, Ed. 167. seems clear that the proper venue, 
US.C.A.” And referring Leonard Chase Nat. Bank City 
New York, supra, F.2d 19, the court said 192 F.2d page 60: 
was expressly held that case that suit against such bank may 
maintained only the place its establishment, i.e., its location.” 


spite the above decisions some state courts believe (1) 
are bound the decisions the United States courts the interpre- 
tation section 94; (2) those courts have held directly the Charlotte 
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and Casey cases suits brought the wrong county state and 
indirectly other cases dealing with suits brought the wrong state 
the wrong federal district, that section mandatory. Even 
though possible that the discussion the Charlotte and Casey 
cases may have been dicta, contended plaintiff, the reasoning 
the same used the cases dealing with actions the wrong state 
and federal district. was intended that the national bank could 
sued any county the state, would have been sufficient for the 
section state “in any state, county municipal court the state 
which the bank located.” But the section said the action 
brought the “court the county city” which the bank 
located. (3) The plain and logical reading the section shows that 
there difference meaning between the various portions the 
section, and (4) defendant entitled matter right under section 
change venue the county its residence. Hence the order 
denying its motion for such change was erroneous. 

The order reversed. 

PETERS, J., and FRED WOOD, J., concur. 


Supreme Court Upholds Branch Loan 


Associations 


The October, 1952 issue the Banking Law Journal re- 
ported the recent decision the Supreme Judicial Court 
Massachusetts Springfield Institution for Savings 
Worcester Federal Savings and Loan Association, which ruled 
that the Home Loan Bank Board may grant charters 
for branches savings and loan institutions without regard 
the provisions the state laws limiting the establishment 
branch banks. 

The Supreme Court the United States recently refused 
review this decision. The effect this action permit 
the Home Loan Bank Board continue its present policy 
granting branch charters federal savings and loan asso- 
ciations situations where, had the application come from 
entirely new institution, the charter would have been granted. 
The policy the Federal Home Loan Bank Board, however, 
deny branch charters States where branches are out- 
lawed for all financial institutions. 
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Powers Federal Loan Association 


Federal Savings and Loan Association brought ac- 
tion foreclose several mortgages certain houses and lots. 
The mortgagor contended that although had given the loan 
association mortgages the land question that the real in- 
tention was that the loan association and the 
mortgagor would develop the land joint venture, and that 
the mortgages were executed simply evidence and se- 
cure capital advances made from time time the loan 
association. 

The court ruled that even the mortgagor’s version the 
transaction was true, nevertheless would have defense 
the action foreclose the mortgages since the Federal Sav- 
ings and Loan Association, thrift institution, would have 
power enter into speculative agreement the kind de- 
scribed. Century Federal Savings and Loan Assoc. Sulli- 
van, Supreme Court, 116 Supp. 323. The opin- 
ion the court follows: 


EAGER, J.—This action usual form Federal Savings 
and Loan Association foreclose several mortgages covering certain 
houses and lots. The defendant mortgagor has answered, and the 
plaintiff moves, pursuant Rule 109 Civil Practice, Subd. strike 
out what are designated the first, second and fourth affirmative 
defenses contained the answer the defendant mortgagor, the 
plaintiff contending that such designated defenses are insufficient 
law defenses counterclaims. 

the first such designated defenses, alleged that the 
plaintiff association was the owner unimproved tract land 
which the lots described the complaint herein are portions; that prior 
the execution the mortgages, the defendant mortgagor and the 
plaintiff entered into agreement for the development said tract 
and for the construction thereon houses; that the parties agreed that 
such development “would joint venture wherein and whereby the 
plaintiff would advance the moneys necessary finance the develop- 
ment the tract and construction the improvements thereon and 
this defendant would contribute his time and effort the furtherance 
the venture and that this defendant and the plaintiff would share 
equally the profits thereof”; and that was agreed that the bonds 


NOTE—For similar decisions see Digest (Fifth Edition) §661. 
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and mortgages described the complaint “were executed this de- 
fendant evidence capital advances made from time time this 
plaintiff the joint venture and were not intended create any in- 
debtedness between this defendant and the plaintiff.” 


Such defense must dismissed for insufficiency because ap- 
parent that the agreement alleged void ultra vires and contrary 
public policy. 


Federal savings and loan associations are the class federal 
banking institutions. See Fahey Malonee, U.S. 245, S.Ct. 
1552, L.Ed. 2030; Maher Reis, 182 Misc. 837, N.Y.S.2d 546. 
They exist under the authority the Home Owners’ Loan Act 1933, 
Tit. U.S.C.A. 1464, and they are governed and have the powers 
provided such Act and the regulations prescribed the Federal 
Home Loan Bank Board. See Tit. 24, Code Federal Regulations 
Chapter 1C. Such regulations have the force law, see, People 
Coast Federal Savings Loan Ass’n, D.C., F.Supp. 311; Com- 
munity Federal Savings Loan Ass’n. Fields, Cir., 128 F.2d 705, 
707, and are the subject judicial notice. Civil Practice Act, 344-a; 
People Coast Federal Savings Loan Ass’n., supra. 


Briefly stated, the business federal savings and loan association 
the investment the funds share account holders preferred 
class secured loans and, fact, chiefly loans secured first 
mortgages homes, and, after payment expenses and crediting 
reserves, utilize the net investment income pay return its 
share account holders. The measure the powers such asso- 
ciation depends upon the provisions the Federal Act under which 
organized and upon the regulations adopted the Federal Home 
Loan Bank Board pursuant such Act. virtue such Act and 
regulations, such associations are given the power raise capital 
accepting payments shares savings accounts representing 
deposits with the form cash property which the asso- 
ciation authorized invest. Then such associations are expressly 
limited the investment their capital and funds “on the security 
their shares the security first liens upon homes combination 
homes and business property,” with further provision that limited 
portion their funds may loaned other improved real estate. 
There also authorization for the investment their assets obliga- 
tions the United States the stock bonds Federal Home 
Loan Bank. And, limited extent, investment may had loans 
insured under the National Housing Act, U.S.C.A. 1701 
certain loans guaranteed under Servicemen’s Readjustment Act, 
693 seq., and other loans for property alteration, repair 
improvement (such loans being limited $1,500 each and not more 
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than per centum the association funds invested such 
loans). See Section Home Owners’ Loan Act, Title 
1464(c). 

The entering into the agreement such that set forth the 
said first defense cannot found within the powers the plaintiff 
association set forth the provisions the Act aforesaid nor within 
the authority any provision the regulations established the 
Federal Home Loan Bank Board. The defendant, however, claims that 
the purpose the agreement within the implied powers the 
association. Without question, federal savings and loan association 
does not have implied power all things reasonably incident the 
accomplishment its express powers. But “powers merely convenient 
useful are not implied they are not essential, having view the 
nature and object the incorporation”. Gause Commonwealth 
Trust Co., 196 N.Y. 134, 144, N.E. 476, 967. And 
remembered that the powers which federal banking in- 
stitution may exercise must determined interpretation the 
federal statute the light the policy apparent therefrom. See 
Downey City Yonkers, Cir., 106 F.2d 69, And further, that 
the objects and purposes the plaintiff association are very material 
determining the question its authority make the alleged 
agreement. See Gause Commonwealth Trust Co., supra, 196 N.Y. 
page 153, N.E. page 482. this connection, noted 
that the objects federal savings and loan association are promote 
thrift providing convenient and safe method for people save 
and invest money and provide for the sound and economical financing 
homes. See provisions Model Charter Federal Savings and Loan 
Ass’n, prescribed Rules and Regulations Home Loan Bank 
Board, Section 144.1. 

The agreement pleaded defense directly stated one 
joint venture the development unimproved tract land owned 
plaintiff under the agreement that the parties would share equally 
the profits. There follows, course, the obligation share equally 
the losses the venture, any. See Forman Lumm, 214 App.Div. 
579, 586, 212 N.Y.S. 487, 493; Classic Theatre Corp. Amster, 240 
N.Y. 479, 148 N.E. 651; Mariani Summers, Sup., 750, 
269 App.Div. 840, N.Y.S.2d 537. Clearly, there 
implied power federal savings and loan association make such 
agreement, for the same variance with the very objects and 
purposes the association. Instead tending promote its purposes, 
that is, promote thrift providing convenient and safe method 
for people save and invest money and provide for the sownd and 
economical financing homes, such agreement embraces specu- 
lative enterprise which would not within the contemplation its 
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share and account holders and invite risk not intended assumed 
them. 


The agreement is, therefore, ultra vires, and such, unlawful 
and void. The rule that ultra vires transactions are void applicable 
the case ultra vires agreements federal banking institutions 
and followed our courts the case such institutions. See 
Community Federal Savings Loan Ass’n Fields, Cir., 128 F.2d 
705; O’Connor Bankers Trust Co., 159 Misc. 920, 289 252, 
273, affirmed 278 N.Y. 649, N.E.2d 302; Appleton Citizens’ Cen- 
tral National Bank New York; 190 N.Y. 417, 420, N.E. 470, 471, 
543. the obligation anyone contracting with such 
institution take notice the legal limits its powers, and the 
institution should not and cannot estopped urge the invalidity 
the agreement. See, McCormick Market National Bank, 165 
538, S.Ct. 433, L.Ed. 817; California Bank Kennedy, 167 
362, S.Ct. 831, L.Ed. 198; Merchants’ Bank Valdosta Baird, 
Cir., 160 F.2d 642, 526. 


Also the agreement pleaded, not only ultra vires, but void 
contrary public policy. banking corporation occupies different 
relation the public than ordinary corporations, and its transactions 
frequently are subjected closer scrutiny and tested higher 
standard than that applied ordinary commercial affairs. See Gause 
Commonwealth Trust Co., 196 N.Y. 134, 153, N.E. 476, 
967. ‘Banking business affected with public interest. 
Noble State Bank Haskell, 219 U.S. 104, S.Ct. 186, L.Ed. 112, 
1062. Its nature makes peculiarly object legis- 
lative solicitude order that depositors and stockholders may pro- 
tected and proper management those responsible therefor secured 
according legislative theories public welfare. Morse, 247 
N.Y. 290, 303, 160 N.E. 374, 378. agreement, valid and enforcible 
made ordinary corporation business, may, reason 
public policy, void and unenforcible against banking institution.” 
Rothschild Manufacturers Trust Co., 279 N.Y. 355, 359, 
527, 528, 120 A.L.R. 480. Banks, and particularly banking institutions 
such the plaintiff association which receives the hard-earned savings 
many individuals, must not speculate with the money its depositors 
except expressly authorized statute. The stability banks 
matter public concern, and the courts will not generally enforce 
against banking institution any agreement transaction which could 
result imperiling its capital and the security its de- 
positors. See Mt. Vernon Trust Co. Bergoff, 272 N.Y. 192, 196, 
196, 197; Rothschild Manufacturers Trust Co., supra; 
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Gause Commonwealth Trust Co., supra; Cole Rome Savings Bank, 
Misc. 188, 161 15; Kissling Skolkin, 256 App. Div. 935, 
N.Y.S.2d 843; Westchester Trust Co. Harrison, 249 App. Div. 828, 
292 209. 


The defendant finally contends that prepared show that 
the agreement question was writing and was made good faith 
with nothing secretive about it. This contention defendant unavail- 
ing for the vice the particular agreement pleaded lies the agree- 
ment itself. would acquire validity being formally executed, 
nor being openly filed with the papers the bank where might 
found and inspected the bank examiners. 


The agreement alleged the defense void and it, therefore, 
follows that the defense must stricken insufficient. 


The “fourth affirmative defense” will considered next because 
expressly based upon the agreement alleged the first defense. 
This “fourth affirmative defense” merely repeats the allegations the 
so-called first defense, that is, the allegations the agreement herein- 
before considered, and then alleges that the plaintiff breached said 
agreement failing and refusing finance the improvements being 
erected the property, whereby such improvements were completely 
stopped, resulting loss sale houses, all defendant’s damage 
the sum $50,000. The matter alleged this “fourth affirmative 
defense” not expressly designated counterclaim but the defendant 
does demand judgment for such damages. The matter pleaded, however, 
insufficient defense and also counterclaim, because, herein- 
before pointed out, the agreement pleaded void. 


The “second affirmative defense” merely alleges that plaintiff 
federal savings and loan association and that “the bonds and mortgages 
described the complaint herein are violation the statutes and 
regulations such cases made and provided for federal savings and 
loan associations”. There are facts whatever alleged support 
the claim that the bonds and mortgages are violation such statutes 
and regulations. Consequently, the defense insufficient the face 
thereof alleging mere conclusion law and should stricken. And 
the defendant intended, this defense, claim that the bonds and 
mortgages were void pursuant the ultra vires and illegal agreement 
hereinbefore mentioned, the defense would still fall, even the facts 
supporting the claim ultra vires and illegality were alleged. Public 
policy requires that person, who executes and delivers banking 
institution, bonds and mortgages regular and binding form, with 
knowledge that they may held the institution part its assets, 
should estopped from thereafter asserting that the parties theretofore 
simultaneously agreed that they should something different from 
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that which they appear be. Any agreement the institution and 
mortgager that the bonds and mortgages were merely token instruments 
and not enforced should not recognized. See Mt. Vernon Trust 
Co. Bergoff, 272 N.Y. 192, 196, N.E.2d 196, 197. 

Submit order notice granting motion all respects. 


Peter Entitled Recover Currency Stolen 
and Paid Paul 


Bales was employed chief clerk the war bond depart- 
ment Stone Webster Engineering Co. Oak Ridge, 
Tenn. the course his duties Bales had access the bank- 
ing rooms the Hamilton National Bank. Bales stole $5,000 
from the bank which placed the treasury Stone 
Webster credit himself order cover the existing 
shortages his accounts with that company. When the theft 
was discovered, the bank attempted recover these monies 
from Stone Webster. Stone Webster contended that 
the money was negotiable and had been received for value 
and good faith. The court rightfully rejected this conten- 
tion and ruled that Stone Webster was unjustly enriched 
and was required pay over the $5,000 the bank. Stone 
Webster Engineering Hamilton National Bank, 
Court Appeals, Sixth Circuit, 199 127. The opinion 
the court follows: 


MARTIN, C.J.—In court action tried the United States Dis- 
trict Court for Eastern Tennessee, judgment for $5,000, with accu- 
mulated interest, was awarded the appellee, Hamilton National Bank, 
for the use and benefit its insurer, The Employers’ Liability As- 
surance Corporation, Limited, against the appellants, Stone Webster 
Engineering Corporation and its insurer, Liberty Mutual Insurance 
Company. Liability was grounded upon substantial evidence that Clyde 
Bales, employee Stone Webster, had stolen $5,000 cash from 
the Hamilton National Bank and turned his employer’s coffers 
effort cover existing shortage his accounts. 


The record discloses that the appellee bank which operated facility 
Oak Ridge, Tennessee, was insured against loss theft under 
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policy issued the appellee insurance company. The appellant, Stone 
Webster, carried business activities Oak Ridge and was insured 
the appellant insurance company against loss due the dishonest 
fraudulent acts committed any employee that engineering 
corporation. Among the duties his employment, Bales, Chief 
Clerk the War Bond Department Stone Webster, transacted 
business Oak Ridge with the Hamilton National Bank, supplied 
the bonds sold Bales for cash and deductions employees 
Stone Webster and the general public. Additionally, handled 
the sale cigarettes, bus tickets and train tickets, and conducted 
various relief drives. the performance these duties, Bales handled 
average $25,000 $30,000 each month cash its equivalent. 


order permit him perform his duties, the Hamilton National 
Bank gave Bales access its banking house. Thus, was enabled 
steal from the bank the $5,000 cash which placed the treasury 
corporation sign receipts him when turned the funds which 
had stolen from the bank. Concededly, the Stone Webster Engineer- 
ing Corporation had knowledge the thefts Bales the time 
the stolen money was turned over him its cashier. 


this appeal, Stone Webster and its insurer, Liberty Mutual, 
contend that any money stolen Bales from the bank was negotiable 
character and, used him payment his preexisting indebted- 
ness Stone Webster, passed title the stolen money his em- 
ployer. They assert that Stone Webster became handler the 
monies negotiable instruments due course, good faith and for 
value, and without notice defect the title Bales, the negotiator. 
urged, moreover, that monies used Bales paying any in- 
debtedness owed him Stone Webster were mingled with the 
general assets that corporation indistinguishable, con- 
sequence which the bank not entitled recovery. 


Appellants set the further defense that privity contract 
existed between the appellee Hamilton National Bank and the ap- 
pellant Liberty Mutual Insurance Company which would entitle the 
bank maintain this action, inasmuch any obligation assumed 
Liberty Mutual was solely for the use and benefit its assured, Stone 
Webster Engineering Corporation, and was distinctly not for the 
benefit the Hamilton National Bank. Other defenses appellants 
are: (1) that the bank had elected pursue its claim against its 
insurer, The Employers’ Liability Assurance Corporation, Limited, and 
having elected should not permitted make later claim against 
Stone Webster and its insurer, Liberty Mutual; (2) that Employers’ 
Liability accepted monetary remuneration for its contract and obligated 
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itself pay the bank for losses resultant from the misconduct others, 
and such paid surety cannot recover from innocent party; (3) and 
that Employers’ Liability may not subrogated any claim which 
the bank might have against Stone Webster, Liberty Mutual, for 
the alleged reason that subrogation can obtained only against the 
party causing the loss and not against innocent parties. 


Briefly sketching the somewhat overlapping arguments appellants, 
they contend that, the statutes and decisions Tennessee are con- 
trolling, the United States District Court was error holding 
did that money not negotiable instrument under section 7325 
Williams Tennessee Code They cited Union National Bank 
Bluff City Bank, 152 Tenn. 486, 496, 279 S.W. contend, 
however, that the District Court erred applying Tennessee law, for 
the reason that the rights and duties the United States commercial 
paper which issues are governed Federal rather than local law. 
Clearfield Trust Co. United States, 318 U.S. 363, 366, S.Ct. 573, 
L.Ed. 838; National Metropolitan Bank United States, 323 U.S. 
454, 456, S.Ct. 354, 358, L.Ed. 383; United States Standard Oil 
Company California, 332 U.S. 301, 305-311, S.Ct. 1604, L.Ed. 
2067. But the appellants, citing cases none which think establishes 
their proposition, state that under either Tennessee Federal authori- 
ties the court committed reversible error holding that paper money 
not negotiable instrument. They say further that the District Court 
erred finding that Stone Webster did not receive monies from Bales 
due course trade; holding that Stone Webster became un- 
justly enriched when received the stolen monies from Bales; and 
declining find that any monies allegedly stolen Bales from the 
bank were negotiable character and, used Bales payment 
preexisting indebtedness Stone Webster, passed title the 
monies that corporation with the result that the equivalent such 
monies could not recovered the bank its insurer. 


Appellants contend further that the District Court erred refusing 
find that, Bales paid any indebtedness owed him Stone 
Webster, did with negotiable currency which Stone Webster 
became holder due course, good faith, and for value, and without 
notice any defect the title the thief, Bales, who negotiated it. 


7325. “(1) Form negotiable instrument negotiable 


must conform the following requirements: 
“(1) must writing and signed the maker drawer; 
Must contain unconditional promise order pay sum certain money; 
Must payable demand, fixed determinable future time; 
“(4) Must payable order bearer; and 


Where the instrument addressed drawee, must named otherwise 
indicated therein with reasonable certainty. (1899, ch. 94.)” 


a 
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Appellants, resting upon the proposition that currency the United 
States, being payable the bearer demand, negotiable instru- 
ment, insist that person holder due course and for value who 
receives currency extinguishment preexisting debt. support 
this contention, appellants quote section 7349 the 1932 Code 
Tennessee, which provides: “Value any consideration sufficient 
support simple contract. antecedent preexisting debt con- 
stitutes value; and deemed such whether the instrument payable 

The opinion the Supreme Court Tennessee Figuers Fly, 
137 Tenn. 358, 373, 374, 193 S.W. 117, cited the effect that the 
bank which forged check was given payment preexisting 
debt holder for value, though was the payee and not endorsee 
purchase discount, especially where surrendered return for the 
check note signed personal solvent 

The opinion this court Kean National City Bank, Cir., 294 
214, 222, cited the effect that “where the agent, for himself 
for another, dealing arm’s length with his principal, any stranger 
might deal, the principal not charged with the knowledge the 
agent respect such transaction.” Section 7349 Williams Ten- 
nessee Code quoted support the proposition that antecedent 
preexisting debt constitutes value and sufficient establish con- 
sideration. 

Appellants next argue that the knowledge possessed Bales that 
had stolen the money used him discharging his indebtedness 
Stone Webster not imputable that corporation his employer, 
Smith Mercantile Bank, Tenn. 147, 177 S.W. 72. 

support its insistence that The Employers’ Liability Assurance 
Corporation not entitled subrogation, appellants cite American 
Surety Co. New York Bank California, Cir., 183 F.2d 160; 
United States Guarantee Co. Hamilton National Bank, 189 Tenn. 
143, 223 S.W.2d 519; New York Title Mortgage Co. First National 
Bank Kansas City, Mo., Cir., F.2d 485, A.L.R. 1052. 

have attempted set forth fully the contentions appellants 
and will now consider the arguments made attorneys for the appellees. 

First, appellees say that while performing the regular duties dele- 
gated him his employer, Bales, through the arrangements made 
his employer which gave him access the banking house the 
Hamilton National Bank, was enabled steal $5,000 from that in- 
stitution and place the money the treasury his employer 
credit himself against existing shortage, thereby unjustly enrich- 
ing Stone Webster means dishonesty the part its employee, 
whose crooked actions could confer rights upon his employer. They 
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urge that since neither Stone Webster nor its insurer, Liberty Mutual, 
supplied any consideration for the stolen money, the action Bales 
having entry made upon the books his employer and having 
its agent write him receipt for the stolen funds with resultant credit 
him, did not cause Stone Webster change its position, but con- 
sisted merely book entry. They argue that, inasmuch Bales 
endeavored repay part his defalcation Stone Webster with 
the money which had stolen from the bank, Stone Webster cannot 
close its eyes the fact that this deposit was made with money which 
Bales had right use and its cashier right receive; and that, 
inasmuch Liberty Mutual had insured Stone Webster against the 
dishonest acts its employee, Bales, the primary and underlying obliga- 
tion Stone Webster that Liberty Mutual Insurance Company 
which, for valuable consideration, had guaranteed the honesty Bates. 


Appellees contend further that the benefit resulting from theft 
Bales $5,000 from the bank was received solely Stone Webster 
and its insurer, Liberty Mutual, which had received premium for guar- 
anteeing Bales’ honesty, there being the transaction adversary 
relationship between Bales and Stone Webster; that was acting 
throughout for the benefit his employer and the employer’s insurer, 
attempting recoup for the employer existing loss caused his 
dishonesty and thereby conceal his previous theft. 


Appellees insist, moreover, that Stone Webster, having placed its 
agent, Bales, position which enabled him—while acting apparently 
within his authority—to commit the theft question, was subject 
liability the bank for the fraud its agent, regardless the assump- 
tion that Stone Webster was entirely innocent wrongdoing, for the 
reason that received the benefit the theft. This made Stone 
Webster constructive trustee for the bank, since the depositing the 
money its employee, Bales, its treasury was purely formality. 
urged that Stone Webster should not permitted recoup its 
losses effect ratifying theft its employee from innocent 
third party. 

The further agreement made that Stone Webster required 
repay the $5,000 the bank, may recover that amount from its 
insurer, Liberty Mutual; and that the primary obligation the Liberty 
Mutual Insurance Company Stone Webster Engineering Corpora- 
tion covering the dishonesty Bales has been discharged the bank 
and its insurer, which time contracted responsible for the 
dishonesty Bales. Under all the circumstances, insisted, Liberty 
Mutual should not unjustly enriched, which will unless the 
judgment the District Court affirmed. 

The respective contentions the parties have been elaborated but 
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regarded unessential discuss detail the relevant merits 
demerits each point made. will sufficient state the basis upon 
which our conclusions rest. the first place, has been established 
most substantial evidence that Bales stole $5,000 cash from the 
Hamilton National Bank purloining from table behind teller’s 
window packages money aggregating that amount and carrying the 
currency away without premission. also well established that Bales 
stole the money repay shortage his accounts with his employer, 
Stone Webster. 

agree with the finding the trial judge that Stone Webster 
did not receive the money involved “in the course trade”; that gave 
nothing for the money, merely making book entries; and that sur- 
rendered evidence debt against its employee and impaired its posi- 
tion particular. The opinion United States State National 
Bank Boston, 30, 35, 36, Ed. 647, considered point. 
There, the court said: “An action will lie whenever the defendant has 
received money which the property the plaintiff, and which the 
defendant obliged natural justice and equity refund. The form 
the indebtedness the mode which incurred immaterial. 
surely ought require neither argument nor authority support the 
proposition, that, where the money property innocent person 
has gone into the coffers the nation means fraud which its 
agent was party, such money property cannot held the United 
States against the claim the wronged and injured party. His 
[the agent’s] doings were vitiated the underlying dishonesty, and 
could confer rights upon his principal.” 

The principle thus announced undoubtedly applies here. the evi- 
dence the case, Stone Webster Corporation does not occupy the 
position bona fide purchaser for value. parted with valuable 
consideration receiving the money stolen Bales and put into its 
treasury. Its remedy against Bales and his insurer, Liberty Mutual 
Insurance Company. The mere writing receipt and the crediting 
the sum placed Bales its treasury would not constitute the 
circumstances the payment consideration it. employer can- 
not profit adopting the illegal act its employee, made possible 
his employment. True, the weight authority the effect that 
sufficient for the receiver stolen money act good faith and with- 
out notice its tainted character. But must also have parted with 
valuable consideration therefor; and so, mere depository for 
the thief, the money may recovered from him. See First National 
Bank Gilbert, 123 La. 485, So. 593, page 635, 
and cases there cited. So, also, unless has changed his position, 
principal whose agent has acquired fraudulently property for his em- 
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ployer must hold subject the interests the defrauded person. 
principal who accepts the fruits fraud practiced his agent cannot 
repudiate the agent and his knowledge and the same time retain the 
benefits derived from the fraudulent transaction. Amer. Jurispru- 
dence, Agency, section 380; Curtis Co. United States, 262 
215, Ct. 570, Ed. 956. See American Law Institute 
Restatement the Law Agency, section 263, page 584. 


discussing the effect the decision Atlantic Cotton Mills 
Indian Orchard Mills, 147 Mass. 268, 496, Judge Taft, when 
Circuit Judge, said: “The corporation parted with nothing for the 
checks money received it. The transaction was one which the 
agent was not securing anything from his principal. The benefit secured 
the theft moved solely the principal. There was adversary re- 
lation between the agent and the principal all. The agent was acting 
throughout for the benefit his principal attempt recoup for 
existing loss, and thereby conceal his own previous thefts.” 
Thomson-Houston Electric Co. Capitol Electric Co., Cir., 
344. 


The American Law Institute Restatement the Law Agency 
strongly supports the position appellees. section 261, Chapter 
stated: principal who puts agent position that enables 
the agent, while apparently acting within his authority, commit 
fraud upon third persons subject liability such third persons for 
the the theft question was made possible 
the nature Bales’ employment with Stone Webster. was per- 
mitted behind the teller’s cage the reason that appeared 
acting the ordinary course business entrusted him his em- 
ployer, and was thus enabled steal from the bank and place the 
benefits his theft the treasury his principal, who received the 
money through cashier acting merely depository. See Restate- 
ment the Law Agency, section 274, Chapter For illustrative 
cases, see Union Bank Campbell, Tenn. 394; Tagg Tennessee 
National Bank, Tenn. 479, 484, 485. 


agree with the contention appellees that Federal Surety Com- 
pany Union Indemnity Company, 161 Tenn. 621, 421, 
lends authoritative support the action the district judge enter- 
ing judgment against both Stone Webster and Liberty Mutual, its 
insurer. that case, the equities between two insurers defaulter 
were weighed and one was permitted recover from the other 
amount paid for the defalcation person whose honesty had 
been guaranteed. For brevity’s sake, the somewhat involved facts 
that case will not discussed, but the case not distinguishable 
principle from that bar. 


690 THE BANKING LAW JOURNAL 


our judgment, was properly held the District Court that the 
fact that the insurance company, for whose use and benefit this action 
was brought the appellee bank, was paid surety does not preclude 
the insurer, virtue its right subrogation, from recovering from 
Stone Webster the amount money stolen Bales and turned 
his employer. 

Peeples Smith, 178 Tenn. 491, 496, 159 832, 833, 834, 
the State Supreme Court reviewed the authorities relating subroga- 
tion and quoted from Walker Walker, 138 Tenn. 679, 200 825, 
follows: doctrine subrogation steadily expanding its 
practical administration embrace all cases where complete jus- 
tice cannot done without it.’ (Citing cases).” was pointed out 
that, earlier case, Dixon Morgan, 154 Tenn. 389, 285 558, 
560, the court had quoted approvingly from Ruling Case Law, page 
1313, the effect that subrogation doctrine which will applied, 
not applied, accordance with the dictates equity and good con- 
science and considerations public policy; and will allowed all 
cases where the equities demand it. was said that the doctrine rests 
upon the maxim that one shall enriched another’s loss and 
may invoked whenever justice demands its application. The right 
depends upon the facts and circumstances each particular case. 
Compare New York Casualty Co. Sinclair Refining Co., Cir., 108 
65, 70, where the Court Appeals said: “The doctrine subro- 
gation not confined the relation principal and surety. has 
been expanded that now broad enough include every instance 
which one person, not acting voluntarily, pays debt for which an- 
other primarily liable, and which equity and good conscience should 
have been discharged the latter.” 


our opinion, the District Court correctly answered the argument 
Liberty Mutual Insurance Company that this action could not 
maintained against for the reason that privity contract existed 
between and the Hamilton National Bank. The court observed that 
its blanket crime policy, Liberty Mutual had insured Stone Web- 
ster for loss property due any dishonest fraudulent act any 
its employees, and the embezzlement money employee 
covered the insurance. The court reasoned: “Had there been 
theft from the bank cover the employee’s shortages, Liberty would 
have had make good them. results that the employee’s 
theft Liberty, too, has been unjustly enriched the expense the bank. 
Again, were assumed that the bank obtained judgment against 
Storne Webster for the $5,000.00 and Stone Webster paid the 
judgment, the shortage would come into existence again. Liberty would 
then indebted Stone Webster the amount $5,000.00. 
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the judgment were not paid, would there any legal means which 
Liberty’s debt Stone Webster could reached? Garnishment, 
course, suggests itself. So, one way another, the necessity for 
reimbursing the bank would ultimately fall upon Liberty.” 

Tennessee Court appeals for the Eastern Division said, page 508 
its opinion: next assignment asserts the complainant has 
right maintain this action for the use and benefit its insurance 
carrier; that there was privity contract between the defendant and 
the defendant and the insurance carrier. short, that right 
subrogation existed. authorities are cited support this con- 
tention, which the very teeth what know common usage. 
The contract between complainant and its insurer contained subroga- 
tion clause. Even without such contractual provision the insurer 
would have been subrogated the rights the insured. Kentucky 
Marine Ins. Co. Western Co., Tenn 268; Louisville 
Co. Manchester Mills, Tenn. 653, S.W. 314; Deming 
Merchants, etc. Co., Tenn. 306, S.W. 89, L.R.A. 518; Ander- 
son Miller, Tenn. 35, S.W. 615, L.R.A. 604; Poston 
Aetna Ins. Co., Tenn. App. 115, 194 248.” 

Inasmuch valuable consideration was given Stone Webster 
for the money which Bales stole from the bank and passed along it, 
negotiable instrument. See Amer. Jurisprudence, page 460. our 
view, immaterial whether the District Judge was right wrong 
what said upon the subject the negotiability money. 

summarize our conclusions, the Hamilton National Bank sus- 
tained loss $5,000 through the theft its funds Bales, em- 
ployee of-Stone Webster. recouped that loss from its insurer, The 
Employers’ Liability Assurance Corporation, Limited. Upon equitable 
principles, inasmuch the loss thus incurred Employers’ Liability 
resulted from the dishonest act Bales, his employer, Stone Webster, 
who received the stolen money, should required return it. Liberty 
Mutual, which guaranteed Stone Webster against its employees’ 
dishonesty, must bear the ultimate loss from the dishonest actions 
Bales whose honesty was paid insurer. 

The judgment the District Court affirmed. 


MILLER, Circuit Judge 
opinion the case presents question the law nego- 
tiable instruments. 


The rights the parties the stolen currency are governed 
federal rather than local law. Clearfield Trust Co. United States, 
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$18 U.S. 363, 366, Ct. 573, L.Ed. 838; National Metropolitan 
Bank United States, 323 U.S. 454, 456, S.Ct. 354, L.Ed. 
The term “negotiable” its commercial sense applied paper which 
passes the business world from hand hand endorsement and 
delivery, mere delivery, and which the hands holder 
due course unaffected defenses against the hands the 
former owner. Shaw Railroad Co., 101 U.S. 557, 562, 563, L.Ed. 
892. United States currency, reason the purpose its creation, 
its issuance the Government its unconditional legal obligation 
pay sum certain demand the owner thereof, and the part plays 
the commercial life the nation essentially negotiable. See Nortz 
United States, 294 U.S. 326, S.Ct. 428, L.Ed. 907; Vermilye 
Co. Adams Express Co., Wall. 138, L.Ed. 609; Murray 
Lardner, Wall, 110, 122, L.Ed. 857. 


settled law that bona fide purchaser negotiable instru- 
ment, even though stolen from its owner, acquires good title against 
the owner. Murray Lardner, supra; Murray Wagner, Cir., 277 
32; Pridgen Baugh Sons Co., Cir., F.2d 353; American Ex- 
press Co. Anadarko Bank Trust Co., 179 606, P.2d 55, 110 
A.L.R. 972; Annotation A.L.R. 717. 


also well settled that transfer negotiable instrument 
payment of, credit on, antecedent preexisting debt con- 
stitutes value, enabling the transferee become holder due course. 
Sawyer Prickett, Wall. 146, 166, L.Ed. 105; Gunnison County 
Rollins Sons, 173 255, 275, S.Ct. 390, L.Ed. 689; 
Hamilton Fowler, Cir., 18, 22. See Deitrick MacCarthy, 
D.C. Mass., F.Supp. 850, 852-853. 


conceded that Stone Webster Engineering Corporation had 
knowledge the time that the money turned over Bales 
was stolen. Bales’ knowledge, under the circumstances, was not im- 
puted the Corporation. Ameican National Bank Miller, 229 U.S. 
517, S.Ct. 883, Ed. 1310; Hair Co., Cir., 239 '703; 
Levy Cohn Mule Co. Kauffman, Cir., 114 170, 176-177. 


opinion, Stone and Webster Engineering Corporation became 
holder due course the currency received from Bales, and de- 
posited its account the bank, with resulting interest the 
currency superior the claims the Appellees. Hair Co., 
supra; National Bank Burkhardt, Otto 686, 689-690, L.Ed. 766; 
Wyer Dorchester Milton Bank, Cush., Mass., 51. 
view that the judgment should reversed. 


» H 

i 
4 

j 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Duty Trustee Sell Securities Removal from Legal List 


Etate Lawrence, New York Supreme Court, 128 629 


Certain trustees purchased railroad bonds which were later removed 
from the legal list authorized investments. The trustees did not 
sell the bonds until five years from the time the bonds were removed 
from the legal list. The court ruled that there was absolute duty 
sell the bonds immediately even within year’s time. found 
the trustees were reasonably diligent and prudent and did not un- 
reasonably delay disposing the bonds. 


Executor’s Power Appointment 


Baker Wright, Alabama Supreme Court, October, 1952 


The testator the will directed his executor distribute his estate 
“in such manner shall fitting and proper among relatives 

The court ruled that the provision gave the executor discretion 
his selection which relatives were participate the estate and 
how much each was receive; however, the recipients could not 
persons who would not entitled share the testator’s estate 
had died intestate. 


Trust Property Taxable State Residence Trustee 
Having Actual Custody 


Florida National Bank Jacksonville Simpson, So. 751 


The Florida Supreme Court has adopted the rule that the absence 
governing statute, where trustees reside different states the 
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entire trust property taxable the state residence the trustee 
who has custody control the property. 

The court rejects the rule that where there are three non-residents 
and one resident trustee, three-quarters the value the trust assets 
should exempt from intangible property tax. 


Administrator Pending Will Contest 


O’Connor’s Estate, Arizona Supreme Court, 246 1063 


The appointment general administrator pending the final de- 
termination will contest void. 


Trust for Maintenance Family Burial Ground Held Invalid 


Pope Alexander, Supreme Court Tennessee, 250 2nd 


bequest for the perpetual care private family cemetery was 
held void under the Tennessee rules against perpetuities. 


Adopted Child Not Beneficiary Gift Children 


Rhode Island Hospital Trust Co. Sack, Supreme Court Rhode Island, 
436 


trust provided for the payment the income nephew for life 
and upon his death the trustee was directed pay the principal 
equal shares the children the nephew. The court ruled that 
adopted child the nephew whose adoption took place ten years after 
the death the settlor was not entitled share the gift, the rule 
Rhode Island being that gift “children” does not include adopted 
children unless such intention manifested from the language 
the will. 


Murderer Entitled Inherit from Victim 


Duncan, Washington Supreme Court, 140 Washington 792 


son was convicted the murder his father. The court ruled 
there being statute the contrary that the son was entitled 
inherit his father’s estate. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Federal Estate Tax—Deduction for Dependancy Allowance 


Under Internal Revenue Code, Section 812 (b) (5), estate tax 
deduction permitted for amounts reasonably required, and fact 
spent for the support the decedent’s dependents during the settlement 
the estate. This provision, however, has been repealed with respect 
persons dying after September 23, 1950. 

the reported case the Tax Court ruled that under Section 812 
(b) (5), the decision the Illinois probate court awarding year old 
adopted daughter the decedent some $20,000 from the decedent’s 
estate for nine-month period after the decedent’s death did not 
necessarily render the amounts expended deductible under the provisions 
the Code. The Court notices the fact that the adopted daughter 
enjoyed net income $4,000 $5,000 year and that the decedent 
had given the daughter $20,000 securities just prior her death. 

The Tax Court, therefore, found that there was neither showing 
that the adopted daughter was dependent nor that the amounts 
awarded the probate court were “reasonably required” for the sup- 
port the daughter. 


Money Borrowed Purchase Government Bonds Held 
Borrowed Capital for Excess Profits Tax 


Pacific Affiliates, Inc., Tax Court, No. 146 


April 1943, the taxpayer, investment company and dealer 
securities, purchased certain Federal Land Bank bonds 
par value $4,810,000 cost $5,014,672.15. The purchase price 
the bonds was based upon .65 per cent per annum net interest yield. 
Taxpayer borrowed $5,014,000 from the Guaranty Trust Co. New 
York interest rate per cent pay the purchase price, and 
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the bonds were delivered the lender held collateral security 
for the loan. 

When taxpayer effected its purchase was under the erroneous im- 
pression that the interest received from the bonds was tax exempt and 
the interest paid carry them would deductible for income tax pur- 
poses and that, accordingly, profit would ensue. The sole reason for 
the purchase was the expectation profit. Upon learning that such im- 
pression was erroneous and while the interest the bonds was tax ex- 
empt, the interest paid carry them was not deductible, taxpayer im- 
mediately sold the bonds. 

ruling that the amount borrowed carry these bonds constituted 
borrowed capital for excess profits tax purposes, the tax court stated: 

“Here, the time the bonds were acquired, petitioner’s management 
entertained the mistaken belief that the interest received from the bonds 
would tax exempt and the interest paid carry them would de- 
ductible, and that, accordingly, profit would ensue. There substan- 
tial evidence the effect that this hope profit was the only motivat- 
ing factor petitioner’s action entering into the transaction. soon 
petitioner learned its mistake, forthwith took steps culminating 
the sale the bonds. There evidence record which tends 
show that the purchase these bonds was motivated petitioner’s de- 
sire increase its excess profits credit. are the opinion that there 
was business purpose served petitioner’s acquisition these bonds 
and the indebtedness incurred carry them. See Mahoney Motor 
Co. Commissiioner, 192 Fed. (2d) 508.” 


Bank Denied Capital Gain Treatment Recovery Proceeds 
Promissory Note Previously Written off and 
Deducted Full Bad Debt 


Merchants National Bank Mobile, Court Appeals, 
Fifth Circuit, November, 1952 


Prior 1944, the Merchants National Bank Mobile, charged 
off and deducted for Federal income tax purposes certain promissory 
notes. There being net operating loss that year, the taxpayer 
enjoyed full tax benefit from the deduction. Later the promissory 
notes were sold and the entire proceeds was treated long-term capital 
gain. Both the Tax Court and the Circuit Court Appeals ruled that 
the promissory notes acquired zero basis when they were written off 
full, and that the time such write-off the notes lost their 
character capital assets. Therefore, the entire proceeds recouped 
the bank 1944 was taxable ordinary income. 


i 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Private Debt 

the past six years the amount 

private debt this country 
has almost doubled. Private 

debt, which totaled $141 billion 
the end 1945, amounted $277 
billion the close 1951. 
estimated that private debt will ex- 
pand further approximately 
$300 billion the end 1952. 

recent issue Business 
Comment, the Northern Trust 
Company Chicago notes that 
the rate increase private debt 
over the past six years the high- 
est for any similar period since 
1916, terminal point for compre- 
hensive data the subject matter. 
the six years ending 1929, for 
example, private debt rose some 
per cent, from $116 billion 
$161 billion. This increase con- 
tributed the boom that period 
and the subsequent depression. 

But the burden debt rela- 
tive matter and, the Northern 
Trust Company points out, for 
purposes measurement the total 
private debt sometimes re- 
lated the national income. 
1929, net private debt was 1.8 
times the $87 billion national in- 
come for that year. Such compari- 
son, however, tempered the 
fact that debt owed obligors 
whose income experience may differ 
materially from that the nation 
whole. 

must realized, however, 
that the relative lower burden 


private debt partially offset 
the enormous rise the public 
debt. 1929, the aggregate 
public and private debt was 2.2 
times national income, compared 
with ratio 1.9 1951. Major 
reason for the current lower over- 
all ratio debt income, ob- 
served, the great inflation in- 
comes experienced the last six 
years. Furthermore, interest rates 
are lower than they were the 
and this has also reduced the 
present relative burden the debt 
—although availability funds 
low rates has stimulated borrowing 
and inflation. 

The Northern Trust Company 
classifies the basic dangers arising 
from large increases private debt 
two-fold. One the threat 
the general business situation that 
results from investment and debt 
operations large make their 
indefinite continuance question- 
able. The second the unsound- 
ness individual situations that 
have been allowed become over- 
extended result prevailing 
confidence the continuation 
good business arising 
boom. 

States the Northern Trust Com- 
pany: “Whether not the support 
heavy Federal spending and re- 
fated programs will continue long 
enough for possible excesses 


sumer expenditures financed 
borrowing corrected through 


607 


— 
; 
i 
| 
i 
3 
| 
| 
| 
| 
| 
>. 
a 
- 


698 THE BANKING 


normal growth demands and re- 
payment debt the important 
question the outlook for business 
this country.” 

Life Insurance Investments 

the first nine months this 
year life insurance companies in- 
vested $10.1 billion securities and 
mortgages. According the In- 
stitute Life Insurance, about 
one-third the funds available for 
investment came from net in- 
crease assets. Maturities, sales 
and refundings furnished the bal- 
ance the funds invested. 

The largest single block new 
investments was provided busi- 
ness and industry which amounted 
almost $3.6 billion. this ag- 
gregate, industrial bonds accounted 
for two-thirds, while stock pur- 
chases amounted only $141 mil- 
lion. Less than half the stock 
investment was represented 
common shares. 

the first nine months 1952 
life insurance companies financed 
over $2.9 billion mortgages. 
Total mortgage holdings, 
September 30, were $20.8 billion, 
increase $1.5 billion since 
January 1952. September 
30, total life insurance investments 
business and industrial securities 
were almost $29.5 billion. 

Savings Banks 
Stock Purchases 

their search for higher earn- 
ings, two out every five savings 
banks New York State had pur- 
chased stocks last September 
30. Fifty-two institutions made 
total equity purchases $45 mil- 
lion, which common stocks ac- 
counted for $35 million and pre- 
ferred stocks for the remainder. 
One bank, however, was respon- 
sible for $8.5 million, per 
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cent the total buying. Twenty- 
nine banks confined their purchas- 
ing preferred shares and nine 
common stock. 

This information was presented 
New York State Superintend- 
ent Banks, Lyon, the 
occasion the Annual Meeting 
the Savings Banks 
the State New York. Grouping 
the fifty-two equity purchasing 
banks unit, noted that they 
had used 15.8 per cent their 
authority purchase common 
stock and 13.3 per cent their 
power buy preferred shares. 

However, the participation dif- 
ferent institutions has varied. One 
bank had utilized per cent its 
power buy common stock, while 
another had participated the ex- 
tent per cent its authority. 
Another bank was committed 
the extent per cent its full 
power purchase equities, while 
four banks had used per cent 
more their authority purchase 
both types equity securities. 

should also observed that 
per cent the stock was 
public utility common 
ferred shares, per cent was ab- 
sorbed industrial securities, and 
roughly per cent rail issues. 
And while shares 196 corpora- 
tions were bought, American Tele- 
phone Telegraph common alone 
represented more than one-third 
all the common stock purchased. 

Mr. Lyons remarks that savings 
banks have been exercising their 
new stock power circumspect 
fashion, and that they have been 
pursuing policy buying in- 
stallments effort partici- 
pate all phases the market 
cycle. Common shares purchased 
produced average yield 5.79 
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per cent, while preferred shares 
gave return 4.17 per cent; the 
combined average yield all stock 
purchases was 4.54 per cent. 


According Mr. Lyons, the 
savings bank investment company, 
which will perform the function 
doing major portion the equity 
investing for savings banks, will 
bring quite few the smaller and 
medium sized banks into the equity 
investment field. hoped that 
mutually satisfactory bill per- 
mitting savings banks invest 
directly commercial bank stocks 
can introduced the next 
sion the Legislature. With re- 
spect valuation problems, Mr. 
Lyons declares the New York State 
Banking Department has deemed 
impractical extend variation 
the limited conventional value 
principle (used state and Fed- 
eral supervisory authorities ap- 
praising corporate bond issues) 
the best grade common and pre- 
ferred stocks. Stocks are being 
valued the market and reserve 
per cent per annum required. 


Federal Debt Interest 

The Treasury Department esti- 
mates interest costs the Federal 
debt for the fiscal year 1953 $6.4 
billion. Exclusive the cost the 
national security program, this 
debt charge the second largest 
item the Federal budget. How- 
ever, about $1.6 billion this total 
will not paid out cash. This 
latter amount consists “non- 
cash” accruals and transfers 
various accounts 
within the Government itself. 

The Federal Reserve Bank 
Chicago, recent issue Busi- 
ness Conditions, notes that the 
biggest Federal interest payments 
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individuals. Individuals are 
estimated have held about one- 
fourth the $260 billion interest- 
bearing debt outstanding mid- 
1952; the basis these holdings, 
they received about per cent 
the annual interest charge. 
Because individual holdings are 
largely concentrated 
bonds—mainly Series bonds 
which pay higher rate than any 
other type Government issue 
offered the public—individuals 
receive greater share the cur- 
rent debt charge than their share 
the debt. Roughly million 
people, one-third the popula- 
tion, own Series bonds. 
Commercial banks take the sec- 
ond largest share the interest 
distribution. About 24,000 banks, 
holding almost per cent all 
Federal securities, receive about 
charge. But the commercial banks’ 
share interest payments con- 
siderably less than that paid in- 
dividuals despite the fact that their 
holdings are almost large; 
roughly per cent commercial 
bank holdings represents relatively 
low rate, short-term securities. 
Government trust funds and in- 
vestment accounts follow closely 
behind the commercial banks. This 
group now holds some $44 billion 
Federal securities, most which 
resides the reserves the social 
security accounts. Since the inter- 
est rate some the securities 
held this group 314 and even 
per cent, their holdings bear 
interest rate either equal 
higher than the average interest 
rate the total debt. the Fed- 
eral Reserve Bank Chicago 
points out, the holdings the trust 
funds are the most expensive form 
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Federal debt. They account for 
almost per cent the total in- 
terest charge. 

Thus, two-thirds the debt 
charge payable individuals, 
commercial banks and Government 
trust funds. About billion, the 
remaining third, goes private 
businesses and institutions, state 
and local governments, and the 
Federal Reserve System. 

The Federal Reserve Banks own 
about $23 billion Government 
securities, which little more 
than half the form Treasury 
bills and certificates. Their share 
the total interest payment 
slightly excess per cent. 


INTERESTED 


But the Reserve Banks return 
about per cent their net earn- 
ings the Treasury the form 
quarterly interest payments 
outstanding Federal Reserve notes 
not covered gold certificates. 
While roughly $400 million in- 
terest received, estimated $300 
million returned. 

Also noteworthy the fact that 
good portion total interest 
payments goes back the Treas- 
ury the form income taxes. 
The Treasury has not issued tax- 
exempt securities since 1941 and 
only $7.5 billion Governments— 
per cent the debt—are either 
wholly partially tax-exempt. 


BOOKS? 


for our complete 
catalogue 


Bankers Publishing Company 
465 Main Street 
CAMBRIDGE 42, MASS. 


BOOKS FOR BANKERS 


BUSINESS FORECASTING. Frank 
Newbury. McGraw-Hill. New York 
City. 1952. $4.75. Pp. 278. This volume 
discusses the principles and practices 
organized business forecasting, op- 
posed hunch forecasting. The 
former vice-president the Westing- 
house Electric Company and now con- 
sulting economist, gives comprehensive 
exposition the subject matter. The 
book designed assist corporate man- 
agement its effort achieve better 
informed decisions with respect busi- 
ness policy. The text details the eco- 
nomic principles upon which accurate 
forecasting depends. Among these are 
the relationship between spending and 
the level business activity, the status 
investment spending, monetary factors, 
and the price level. Methods fore- 
casting national production and national 
income provide informative reading, 
does the treatment business cycles 
with reference specific industries. 


The author gained wide recognition for 
successful forecasting his former ca- 
pacity economist for the Westing- 
house Electric Company. This work will 
read with more than passing interest 
those concerned with the hazardous 
business forecasting. 


PRINCIPLES BUSINESS LAW. 
Essel Dillavou and Charles How- 
ard. Fifth Edition. 1952.. New York: 
Prentice-Hall. Pp. 978. $8.65. This book 
text for complete course busi- 
ness law giving the student and the 
teacher brief statement the funda- 
mental principles correlated with se- 
lection cases that will demonstrate 
how these principles apply concrete 
cases. 


BUSINESS 
EVERYONE. Charles Fancher, 
Francis Gallagher and Charles Ham- 
ilton. Pp. 486. $3.85. New York: Pren- 
tice-Hall. 1952. This text for basic 
business course that provides training 
those fundamentals business everyone 
needs know. Covers such topics 
spending money, using banking facilities, 


using credit, making payments, writing 
business letters, making contracts, and 
purchasing goods and services. 


BUSINESS FLUCTUATIONS. Robert 


Gordon. Pp. 624. $5.00. New York: 
Harper Bros. 1952. This book provides 
detailed and comprehensive treatment 
business cycles for courses both 
economic departments and schools 
business administration. Contains full 
discussion modern theory in- 
come determination, the nature and 
causes business fluctuations, and the 
forecasting and control such fluctua- 
tions. The author connected with the 
economic department the University 
California. 


INCOME AND EMPLOYMENT. 


Theodore Morgan. Pp. $6.00. New 
York: Prentice-Hall. 1952. The purpose 
this college text present plainly 
but with all important qualifications, the 
problems and policy alternatives faced 
the United States economy maintain- 
ing productive and high employment. 
begins with the measurement produc- 
tion and income; continues with sur- 
vey the changes production and 
productivity; and devotes the most cov- 
erage the problems maintaining ef- 
fective high employment. The text ends 
with discussion mobility labor and 
industry, price and wage levels, and the 
problem inflation. 


LAW ITS APPLICATION BUSI- 
NESS. William Schrampfer. Pp. 


$7.50. New York: Rinehart Co. 
1952. The objective this book 
present basic that area 
American law which finds its applica- 
tion business and economic life. After 
introduction which considers the na- 
ture and source law and legal rights, 
duties and remedies the book divided 
into sections follows: contracts, agency; 
negotiable instruments; personal property 
and related topics; real property and re- 
lated topics; business organizations; 
suretyship and insurance. 
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PRINCIPLES BUSINESS ORGANI- 
ZATION AND OPERATION. William 
Spriegel collaboration with Ernest 
Coulter Davies. Pp. 656. $8.65. New 
York: Prentice-Hall. 1952. Completely 
revised and brought date this new 
edition long-popular, basic business 
text continues view the 
business process dynamic. Private en- 
terprise, the author explains, the best 
and most workable system providing 
opportunity, material wealth and happi- 
ness society. defines the goal 
modern business through serv- 
ice” and points out that business ap- 
proaches the professions opportunities 
for service, personal satisfaction, and re- 
wards for job well done. 


THE ECONOMICS CONSUMER IN- 
STALLMENT LOANS. Berl God- 
frey. Fort Worth, Texas. Published 
the author. 1211 Fort Worth National 
Bank Bldg. 1952. Pp. 27. pap. The au- 
thor believes that the discount system 
the best vehicle for the future the 
consumer loan industry and this pam- 
phlet explains why. 
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SHIRTSLEEVE ECONOMICS. Wil- 
liam Paton. New York: Appleton- 
Century-Crofts. 1952. Pp. 460. $4. The 
author professor economics the 
University Michigan. this book 
sets himself the task presenting the 
economic facts life everyday, un- 
derstandable terms avoiding the techni- 
calities professional economics. The 
author’s central proposition 
simple: can’t consume any more than 
produce and only through increased 
production higher standard living 
possible. Hence, must constantly 
our guard check those influences 
and developments which tend limit 
and discourage production. This test 
applied all economic activities and the 
author points out what Government poli- 
cies tend retard production. Bankers, 
leaders economic thought their 
communities, should read this book and 
help spread the economic truths which 
contains. 


RECORDABODE. new home record 
book. New York: Jackson Publications, 
305 East 46th Street. 50c. This book 
promotion medium for banks. The bank 
customer who has recently purchased 
home, particularly new home, will find 
this record book answer his quest 
for single volume keep vital house 


INVESTMENT COMPANIES. Arthur 
Broadway, New York 
City. 1952. $15.00. Pp. twelfth 
annual edition this work, like previous 
issues, noteworthy contribution 
the field. Six main sections, glossary, 
some tables and numerous charts, 
comprise the table contents. The 
eleven chapters Part discuss the 
background, types and uses invest- 
ment companies; investment plan for 
small investors, elaboration “Sys- 
tems Investing”; the appraisal man- 
agement investment companies; tax 
aspects investment company securities, 
and other related topics. Parts and III 
cover open-end companies, while the two 
succeeding sections are devoted closed- 
end investment companies. Part con- 
tains individual reviews prominent 
closed-end units while Part VI, the port- 
folio section, lists the security holdings. 
The glossary contains definitions tech- 
nical terms. This volume, milestone 
the field investment company informa- 
tion, valuable reference for both in- 
stitutional and individual investors. 
vital professional investors and ex- 
tremely helpful all others. 
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American 


should have nest egg.” 


FREDERICK C. CRAWFORD 
President, Thompson Products, Inc. 


“That nest egg can the form U.S. Defense Bonds—a pa- 
triotic equivalent cash. Defense-bond doliars grow. Americans 
who enroll the Payroll Savings Plan become shareholders 
Sam, Inc. With their chips the game they are helping 
the country deal with problems finance and 
investors the nation they are more apt vote for wise govern- 
ment policies safeguard their investment.” 


Certainly every American should have 
nest egg—and millions them will: 
over 7.000,000 enrolled members the 
Payroll Savings Plan put aside approx- 
imately per month 
U.S. Defense Bonds. 

And there safer, better way 
make dollars grow: cash value 
Series Bonds held individuals 
December 31, 1951, was $34.8 billion 
$4.8 billion more than cash value 
Series Bonds outstanding August, 
1945. 


The U. S. Government does not pay for this advertising. The Treasury De- 
partment thanks, for their patriotic donation, the Advertising Council and 


Employers, too, benefit from the Pay- 
roll Savings Plan: the Payroll Saver 
serious worker—thinks twice before 
takes day mindful the 
effect his take-home savings. He’s 
more careful worker—wants keep off 
the accident list. 

Phone, wire write Savings Bond 
Division, Treasury Department, 
Suite 700. Washington Building, 
Washington, Your State Director 
will gladly help you build your Payroll 
Savings Plan. 
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Ist Lieutenant 


Medal Honor 


Tue RED KOREAN strongpoint had 
stalled our attack; Lieutenant Burke 
saw that breakthrough must 
made. Rallying men, crept close 
the enemy bunkers. laid down 
grenade barrage. Then 
ward exposed knoll and opened 
one-man pitched battle. turned 
light machine gun into the Red posi- 
tion. caught live enemy grenades 
mid-air and threw them back. Once 
killed three men with his pistol. 
Before sunset Lieutenant Burke and 
men had defeated 300. The lieu- 
tenant says: 


“Every day men who fought Ko- 
rea are coming home. They’re finding 
jobs—partly because they and you and 
own nearly billion dollars worth 
Defense Bonds. For Bond savings— 
which protect our own families—are 
also building great backlog na- 
tional prosperity. Reason enough for 
investing Bonds—don’t you agree?” 


Now Bonds earn more! All Series 
Bonds bought after May 1952 aver- 
age interest, compounded semi- 
annually! Interest now starts after 
months and higher the early years. 
All maturing Bonds automatically 
earning after maturity —and the 
new higher interest! Today, start invest- 
ing better-paying Series Bonds 
through the Payroll Savings Plan! 


Peace for the strong! For peace and prosperity 


save with U.S. Defense Bonds! 


The U. S. Government does not pay for this advertisement. It is donated by this publication Sf 
in cooperation with the Advertising Council and the Magazine Publishers of America. ‘ 
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